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Subject: Constitutional; Criminal; Civil Practice and Procedure
Constitutional law --- Distribution of legislative powers — Nature of general federal powers — Principle of supremacy of Parliament
Interjurisdictional immunity — City established Insite, supervised injection site, to deal with health crisis
presented by drug addicts in area with marginalized population — Federal Minister of Health exempted drug
users and staff within Insite from liability for prosecution for possession or trafficking controlled substances under ss. 4(1) and 5(1) of Controlled Drugs and Substances Act (CDSA) — Claimants brought actions for relief to
obviate need for constitutional exemptions — Trial judge rejected argument based on doctrine of interjurisdictional immunity, but found that application of ss. 4(1) and 5(1) of CDSA violated s. 7 of Canadian Charter of
Rights and Freedoms — Appeal by Attorney General of Canada was dismissed — Cross-appeal by claimants
was allowed — Court of Appeal held that federal drug laws were inapplicable to Insite by virtue of doctrine of
interjurisdictional immunity — Appeal by Attorney General dismissed — Criminal prohibitions on possession
and trafficking in ss. 4(1) and 5(1) of CDSA were constitutionally valid and applied to activities of staff and clients at Insite under division of powers — In pith and substance, impugned provisions are valid exercises of federal criminal law power, which may incidentally impact on provincial matters — Insite was not shielded from
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operation of CDSA by virtue of doctrine of interjurisdictional immunity — However, Minister's actions in refusing to exempt Insite from operation of CDSA violated claimants' s. 7 Charter rights — Minister ordered to grant
exemption for Insite under s. 56 of CDSA.
Constitutional law --- Charter of Rights and Freedoms — Nature of rights and freedoms — Life, liberty and security — General principles
City established Insite, supervised injection site, to deal with health crisis presented by drug addicts in area with
marginalized population — Federal Minister of Health exempted drug users and staff within Insite from liability
for prosecution for possession or trafficking controlled substances under ss. 4(1) and 5(1) of Controlled Drugs
and Substances Act (CDSA) — Claimants brought actions for relief to obviate need for constitutional exemptions — Trial judge rejected argument based on doctrine of interjurisdictional immunity, but found that application of ss. 4(1) and 5(1) of CDSA violated s. 7 of Canadian Charter of Rights and Freedoms — Appeal by Attorney General of Canada was dismissed — Cross-appeal by claimants was allowed — Court of Appeal upheld trial
judge's decision on Charter — Appeal by Attorney General dismissed — Criminal prohibitions on possession
and trafficking in ss. 4(1) and 5(1) of CDSA were constitutionally valid and applied to activities of staff and clients at Insite — While prohibition on possession in s. 4(1) of CDSA limits s. 7 Charter interests of claimants and
others like them, s. 4(1) does not violate s. 7 because CDSA confers on Minister power to grant exemptions —
However, Minister's actions in refusing to exempt Insite from operation of CDSA were not in accordance with
principles of fundamental justice and violated claimants' s. 7 Charter rights — Minister ordered to grant exemption for Insite under s. 56 of CDSA.
Criminal law --- Charter of Rights and Freedoms — Life, liberty and security of person [s. 7] — Miscellaneous
City established Insite, supervised injection site, to deal with health crisis presented by drug addicts in area with
marginalized population — Federal Minister of Health exempted drug users and staff within Insite from liability
for prosecution for possession or trafficking controlled substances under ss. 4(1) and 5(1) of Controlled Drugs
and Substances Act (CDSA) — Claimants brought actions for relief to obviate need for constitutional exemptions — Trial judge rejected argument based on doctrine of interjurisdictional immunity, but found that application of ss. 4(1) and 5(1) of CDSA violated s. 7 of Canadian Charter of Rights and Freedoms — Appeal by Attorney General of Canada was dismissed — Cross-appeal by claimants was allowed — Court of Appeal upheld trial
judge's decision on Charter — Appeal by Attorney General dismissed — Criminal prohibitions on possession
and trafficking in ss. 4(1) and 5(1) of CDSA were constitutionally valid and applied to activities of staff and clients at Insite — While prohibition on possession in s. 4(1) of CDSA limits s. 7 Charter interests of claimants and
others like them, s. 4(1) does not violate s. 7 because CDSA confers on Minister power to grant exemptions —
However, Minister's actions in refusing to exempt Insite from operation of CDSA were not in accordance with
principles of fundamental justice and violated claimants' s. 7 Charter rights — Minister ordered to grant exemption for Insite under s. 56 of CDSA.
Criminal law --- Narcotic and drug control — Scope of statutory regulation — Constitutionality of legislation —
Miscellaneous
City established Insite, supervised injection site, to deal with health crisis presented by drug addicts in area with
marginalized population — Federal Minister of Health exempted drug users and staff within Insite from liability
for prosecution for possession or trafficking controlled substances under ss. 4(1) and 5(1) of Controlled Drugs
and Substances Act (CDSA) — Claimants brought actions for relief to obviate need for constitutional exemp-
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tions — Trial judge rejected argument based on doctrine of interjurisdictional immunity, but found that application of ss. 4(1) and 5(1) of CDSA violated s. 7 of Canadian Charter of Rights and Freedoms — Appeal by Attorney General of Canada was dismissed — Cross-appeal by claimants was allowed — Appeal by Attorney General
dismissed — Criminal prohibitions on possession and trafficking in ss. 4(1) and 5(1) of CDSA were constitutionally valid and applied to activities of staff and clients at Insite under division of powers — While prohibition
on possession in s. 4(1) of CDSA limits s. 7 Charter interests of claimants and others like them, s. 4(1) does not
violate s. 7 because CDSA confers on Minister power to grant exemptions — However, Minister's actions in refusing to exempt Insite from operation of CDSA were not in accordance with principles of fundamental justice
and violated claimants' s. 7 Charter rights — Minister ordered to grant exemption for Insite under s. 56 of
CDSA.
Constitutional law --- Charter of Rights and Freedoms — Nature of remedies under Charter — General principles
Mandamus — City established Insite, supervised injection site, to deal with health crisis presented by drug addicts in area with marginalized population — Federal Minister of Health exempted drug users and staff within
Insite from liability for prosecution for possession or trafficking controlled substances under ss. 4(1) and 5(1) of
Controlled Drugs and Substances Act (CDSA) — Claimants brought actions for relief to obviate need for constitutional exemptions — Trial judge rejected argument based on doctrine of interjurisdictional immunity, but
found that application of ss. 4(1) and 5(1) of CDSA violated s. 7 of Canadian Charter of Rights and Freedoms —
Appeal by Attorney General of Canada was dismissed — Cross-appeal by claimants was allowed — Appeal by
Attorney General dismissed — Criminal prohibitions on possession and trafficking in ss. 4(1) and 5(1) of CDSA
were constitutionally valid and applied to activities of staff and clients at Insite — Minister's refusal to exempt
Insite from operation of CDSA violated claimants' s. 7 Charter rights — Infringement of s. 7 of Charter was ongoing — Where government decision is inconsistent with Charter, s. 24(1) of Charter applies and allows court to
fashion appropriate remedy — In special circumstances of this case, order in nature of mandamus was warranted
— On trial judge's findings of fact, only constitutional response to application for s. 56 CDSA exemption was to
grant it — Minister ordered to grant exemption for Insite under s. 56 of CDSA.
Civil practice and procedure --- Costs — Scale and quantum of costs — Quantum of costs — Special costs
City established Insite, supervised injection site, to deal with health crisis presented by drug addicts in area with
marginalized population — Federal Minister of Health exempted drug users and staff within Insite from liability
for prosecution for possession or trafficking controlled substances under ss. 4(1) and 5(1) of Controlled Drugs
and Substances Act (CDSA) — Claimants brought actions for relief to obviate need for constitutional exemptions — Trial judge rejected argument based on doctrine of interjurisdictional immunity, but found that application of ss. 4(1) and 5(1) of CDSA violated s. 7 of Canadian Charter of Rights and Freedoms — Trial judge found
that action fit squarely within scope of public interest litigation and awarded special costs to claimants — Appeal by Attorney General of Canada from trial judge's award of special costs was dismissed — Further appeal by
Attorney General dismissed — Award of special costs in favour of claimants was within discretion of trial judge
— There was no reason to disturb it.
Droit constitutionnel --- Partage des compétences législatives — Nature des pouvoirs généraux du fédéral —
Doctrine de la suprématie du Parlement
Doctrine de l'exclusivité des compétences — Ville a mis sur pied Insite, un centre d'injection supervisée, en vue
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de s'attaquer à la crise de santé publique que représentait la présence de toxicomanes dans un quartier composé
d'une population marginalisée — Ministre fédéral de la Santé a accordé des exemptions mettant les toxicomanes
et le personnel se trouvant dans les locaux d'Insite à l'abri de poursuites pour les infractions de possession ou de
trafic de substances désignées prévues aux art. 4(1) et 5(1) de la Loi réglementant certaines drogues et autres
substances (LRCDAS) — Requérants ont déposé des actions en vue d'obtenir une façon de mettre fin à la
nécessité de recourir à des exemptions — Juge de première instance n'a pas retenu l'argument fondé sur la doctrine de l'exclusivité des compétences, mais a conclu que l'application des art. 4(1) et 5(1) de la LRCDAS
contrevenait à la Charte canadienne des droits et libertés — Appel interjeté par le procureur général du Canada a
été rejeté — Appel incident interjeté par les requérants a été accueilli — Cour d'appel a statué que les lois
fédérales en matière de stupéfiants ne s'appliquaient pas à Insite en raison de la doctrine de l'exclusivité des
compétences — Pourvoi formé par le procureur général rejeté — Interdictions criminelles de possession et de
trafic établies par les art. 4(1) et 5(1) de la LRCDAS étaient valides sur le plan constitutionnel et, du point de
vue du partage des compétences, étaient applicables aux activités des clients et du personnel d'Insite — Compte
tenu de leur caractère véritable, les dispositions contestées constituent un exercice valide de la compétence
fédérale en matière criminelle, ce qui peut entraîner des effets accessoires sur des matières de compétence provinciale — Insite n'était pas à l'abri de l'application de la LRCDAS en vertu de la doctrine de l'exclusivité des
compétences — Toutefois, le refus du ministre d'exempter Insite de l'application de la LRCDAS violait les
droits garantis aux requérants par l'art. 7 de la Charte — Ministre a été enjoint d'accorder l'exemption à Insite en
vertu de l'art. 56 de la LRCDAS.
Droit constitutionnel --- Charte des droits et libertés — Nature des droits et libertés — Vie, liberté et sécurité —
Principes généraux
Ville a mis sur pied Insite, un centre d'injection supervisée, en vue de s'attaquer à la crise de santé publique que
représentait la présence de toxicomanes dans un quartier composé d'une population marginalisée — Ministre
fédéral de la Santé a accordé des exemptions mettant les toxicomanes et le personnel se trouvant dans les locaux
d'Insite à l'abri de poursuites pour les infractions de possession ou de trafic de substances désignées prévues aux
art. 4(1) et 5(1) de la Loi réglementant certaines drogues et autres substances (LRCDAS) — Requérants ont
déposé des actions en vue d'obtenir une façon de mettre fin à la nécessité de recourir à des exemptions — Juge
de première instance n'a pas retenu l'argument fondé sur la doctrine de l'exclusivité des compétences, mais a
conclu que l'application des art. 4(1) et 5(1) de la LRCDAS contrevenait à la Charte canadienne des droits et
libertés — Appel interjeté par le procureur général du Canada a été rejeté — Appel incident interjeté par les
requérants a été accueilli — Cour d'appel a confirmé la décision du juge de première instance au sujet de la
Charte — Pourvoi formé par le procureur général rejeté — Interdictions criminelles de possession et de trafic
établies par les art. 4(1) et 5(1) de la LRCDAS étaient valides sur le plan constitutionnel et s'appliquaient aux
activités des clients et du personnel d'Insite — Bien que l'interdiction de possession établie à l'art. 4 de la LRCDAS restreigne les droits que l'art. 7 garantit aux requérants et aux personnes qui se trouvent dans la même situation, l'art. 4(1) ne viole pas l'art. 7 puisque la LRCDAS confère au ministre le pouvoir d'accorder des exemptions — Toutefois, le refus du ministre d'exempter Insite de l'application de la LRCDAS ne respectait pas les
principes de justice fondamentale et violait les droits garantis aux requérants par l'art. 7 de la Charte — Ministre
a été enjoint d'accorder l'exemption à Insite en vertu de l'art. 56 de la LRCDAS.
Droit criminel --- Charte des droits et libertés — Vie, liberté et sécurité de la personne [art. 7] — Dives
Ville a mis sur pied Insite, un centre d'injection supervisée, en vue de s'attaquer à la crise de santé publique que
représentait la présence de toxicomanes dans un quartier composé d'une population marginalisée — Ministre
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fédéral de la Santé a accordé des exemptions mettant les toxicomanes et le personnel se trouvant dans les locaux
d'Insite à l'abri de poursuites pour les infractions de possession ou de trafic de substances désignées prévues aux
art. 4(1) et 5(1) de la Loi réglementant certaines drogues et autres substances (LRCDAS) — Requérants ont
déposé des actions en vue d'obtenir une façon de mettre fin à la nécessité de recourir à des exemptions — Juge
de première instance n'a pas retenu l'argument fondé sur la doctrine de l'exclusivité des compétences, mais a
conclu que l'application des art. 4(1) et 5(1) de la LRCDAS contrevenait à la Charte canadienne des droits et
libertés — Appel interjeté par le procureur général du Canada a été rejeté — Appel incident interjeté par les
requérants a été accueilli — Cour d'appel a confirmé la décision du juge de première instance au sujet de la
Charte — Pourvoi formé par le procureur général rejeté — Interdictions criminelles de possession et de trafic
établies par les art. 4(1) et 5(1) de la LRCDAS étaient valides sur le plan constitutionnel et s'appliquaient aux
activités des clients et du personnel d'Insite — Bien que l'interdiction de possession établie à l'art. 4 de la LRCDAS restreigne les droits que l'art. 7 garantit aux requérants et aux personnes qui se trouvent dans la même situation, l'art. 4(1) ne viole pas l'art. 7 puisque la LRCDAS confère au ministre le pouvoir d'accorder des exemptions — Toutefois, le refus du ministre d'exempter Insite de l'application de la LRCDAS ne respectait pas les
principes de justice fondamentale et violait les droits garantis aux requérants par l'art. 7 de la Charte — Ministre
a été enjoint d'accorder l'exemption à Insite en vertu de l'art. 56 de la LRCDAS.
Droit criminel --- Contrôle des stupéfiants et des drogues — Étendue de la réglementation adoptée en vertu de la
loi — Constitutionnalité de la législation — Divers
Ville a mis sur pied Insite, un centre d'injection supervisée, en vue de s'attaquer à la crise de santé publique que
représentait la présence de toxicomanes dans un quartier composé d'une population marginalisée — Ministre
fédéral de la Santé a accordé des exemptions mettant les toxicomanes et le personnel se trouvant dans les locaux
d'Insite à l'abri de poursuites pour les infractions de possession ou de trafic de substances désignées prévues aux
art. 4(1) et 5(1) de la Loi réglementant certaines drogues et autres substances (LRCDAS) — Requérants ont
déposé des actions en vue d'obtenir une façon de mettre fin à la nécessité de recourir à des exemptions — Juge
de première instance n'a pas retenu l'argument fondé sur la doctrine de l'exclusivité des compétences, mais a
conclu que l'application des art. 4(1) et 5(1) de la LRCDAS contrevenait à la Charte canadienne des droits et
libertés — Appel interjeté par le procureur général du Canada a été rejeté — Appel incident interjeté par les
requérants a été accueilli — Pourvoi formé par le procureur général rejeté — Interdictions criminelles de possession et de trafic établies par les art. 4(1) et 5(1) de la LRCDAS étaient valides sur le plan constitutionnel et, du
point de vue du partage des compétences, étaient applicables aux activités des clients et du personnel d'Insite —
Bien que l'interdiction de possession établie à l'art. 4 de la LRCDAS restreigne les droits que l'art. 7 garantit aux
requérants et aux personnes qui se trouvent dans la même situation, l'art. 4(1) ne viole pas l'art. 7 puisque la
LRCDAS confère au ministre le pouvoir d'accorder des exemptions — Toutefois, le refus du ministre
d'exempter Insite de l'application de la LRCDAS ne respectait pas les principes de justice fondamentale et violait les droits garantis aux requérants par l'art. 7 de la Charte — Ministre a été enjoint d'accorder l'exemption à
Insite en vertu de l'art. 56 de la LRCDAS.
Droit constitutionnel --- Charte des droits et libertés — Nature des réparations en vertu de la Charte — Principes
généraux
Mandamus — Ville a mis sur pied Insite, un centre d'injection supervisée, en vue de s'attaquer à la crise de santé
publique que représentait la présence de toxicomanes dans un quartier composé d'une population marginalisée
— Ministre fédéral de la Santé a accordé des exemptions mettant les toxicomanes et le personnel se trouvant
dans les locaux d'Insite à l'abri de poursuites pour les infractions de possession ou de trafic de substances
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désignées prévues aux art. 4(1) et 5(1) de la Loi réglementant certaines drogues et autres substances (LRCDAS)
— Requérants ont déposé des actions en vue d'obtenir une façon de mettre fin à la nécessité de recourir à des exemptions — Juge de première instance n'a pas retenu l'argument fondé sur la doctrine de l'exclusivité des
compétences, mais a conclu que l'application des art. 4(1) et 5(1) de la LRCDAS contrevenait à la Charte canadienne des droits et libertés — Appel interjeté par le procureur général du Canada a été rejeté — Appel incident interjeté par les requérants a été accueilli — Pourvoi formé par le procureur général rejeté — Interdictions
criminelles de possession et de trafic établies par les art. 4(1) et 5(1) de la LRCDAS étaient valides sur le plan
constitutionnel et s'appliquaient aux activités des clients et du personnel d'Insite — Refus du ministre d'exempter
Insite de l'application de la LRCDAS violait les droits garantis aux requérants par l'art. 7 de la Charte — Violation des droits garantis par l'art. 7 de la Charte subsistait toujours — Lorsqu'une décision de l'État est incompatible avec la Charte, l'art. 24(1) de la Charte s'applique et permet au tribunal de concevoir une réparation convenable — Dans les circonstances particulières de l'espèce, une ordonnance de la nature d'un mandamus était
justifiée — Compte tenu des conclusions de fait du juge de première instance, la seule réponse constitutionnelle
à la demande d'exemption présentée en vertu de l'art. 56 de la LRCDAS était de l'accorder — Ministre a été enjoint d'accorder l'exemption à Insite en vertu de l'art. 56 de la LRCDAS.
Procédure civile --- Frais — Échelle et montant des frais — Montant des frais — Frais spéciaux
Ville a mis sur pied Insite, un centre d'injection supervisée, en vue de s'attaquer à la crise de santé publique que
représentait la présence de toxicomanes dans un quartier composé d'une population marginalisée — Ministre
fédéral de la Santé a accordé des exemptions mettant les toxicomanes et le personnel se trouvant dans les locaux
d'Insite à l'abri de poursuites pour les infractions de possession ou de trafic de substances désignées prévues aux
art. 4(1) et 5(1) de la Loi réglementant certaines drogues et autres substances (LRCDAS) — Requérants ont
déposé des actions en vue d'obtenir une façon de mettre fin à la nécessité de recourir à des exemptions — Juge
de première instance n'a pas retenu l'argument fondé sur la doctrine de l'exclusivité des compétences, mais a
conclu que l'application des art. 4(1) et 5(1) de la LRCDAS contrevenait à la Charte canadienne des droits et
libertés — Juge de première instance a conclu que l'action s'inscrivait tout à fait à l'intérieur de ce qui est
considéré comme un litige d'intérêt public et a accordé des frais spéciaux aux requérants — Appel interjeté par
le procureur général du Canada à l'encontre de l'octroi de frais spéciaux a été rejeté — Pourvoi du procureur
général rejeté — Octroi de frais spéciaux en faveur des requérants relevait du pouvoir discrétionnaire du juge de
première instance — Rien ne justifiait que cette ordonnance soit modifiée.
The City of Vancouver established Insite, a "supervised injection site", to deal with the health crisis presented
by injection drug use in the Downtown Eastside, a marginalized area of the city heavily populated by drug addicts. The decision to implement a supervised safe injection site was the result of years of research, planning,
and intergovernmental cooperation. The federal Minister of Health (Minister) granted constitutional exemptions
under s. 56 of the Controlled Drugs and Substances Act (CDSA) so that while within Insite's premises, drug
users were not liable to prosecution for possessing a controlled substance contrary to s. 4(1) of the CDSA, nor
were staff for trafficking contrary to s. 5(1) of the CDSA. When the federal government failed to extend Insite's
exemption from the operation of criminal laws, PHS (the society that operated Insite), two of its clients, and
VANDU (a group that advocated on behalf of drug users) brought actions for relief that would obviate the need
for exemptions.
The trial judge rejected the claim that the federal power to legislate with respect to criminal law could not interfere with the provincial power with respect to health care because of the doctrine of interjurisdictional immunity. However, he found that ss. 4(1) and 5(1) of the CDSA were unconstitutional and should be struck down
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because they deprived persons addicted to controlled substances of access to health care at Insite and thus were
inconsistent with s. 7 of the Canadian Charter of Rights and Freedoms. The provisions were declared to be of no
force and effect. The declaration of constitutional invalidity was suspended and Insite was granted a temporary
constitutional exemption.
The appeal by the Attorney General of Canada was dismissed. The Court of Appeal upheld the trial judge's conclusion that Insite should continue to operate free from federal drug prohibitions. The majority upheld his decision with respect to the Charter claim, and held that federal drug laws were inapplicable to Insite by virtue of
the doctrine of interjurisdictional immunity. The claimants' cross-appeal from the dismissal of their application
for a declaration that ss. 4(1) and 5(1) of the CDSA did not apply to Insite was allowed. The Attorney General
appealed the Court of Appeal's holdings on the division of powers and the Charter. VANDU cross-appealed,
challenging the application of the prohibition on possession to all addicted persons.
Held: The appeal and cross-appeal were dismissed, and the Minister was ordered to grant Insite an extended exemption.
The criminal prohibitions on possession and trafficking in ss. 4(1) and 5(1) of the CDSA were constitutionally
valid and applicable to the activities of the staff and clients at Insite under the division of powers. When determining whether a law is valid under the division of powers, the court looks to the dominant purpose of the law.
The fact that the law at issue has the incidental effect of regulating provincial health institutions does not mean
that it is constitutionally invalid, since a valid federal law may incidentally impact on provincial matters. In pith
and substance, the impugned provisions are valid exercises of the federal criminal law power under s. 91(27) of
the Constitution Act, 1867 (CA 1867). The protection of public health and safety from the effects of addictive
drugs is a valid criminal law purpose, and no argument was made that the impugned provisions colourably intruded on provincial jurisdiction. Nor should the prohibitions in ss. 4(1) and 5(1) be read as not applying to Insite, simply because its provision of health services served the public interest. The CDSA cannot be interpreted
as exempting the provinces from its provisions.
Insite was not shielded from the operation of the CDSA by virtue of the doctrine of interjurisdictional immunity.
In areas of overlapping jurisdiction, the modern trend is to strike a balance between the federal and provincial
governments, through the application of pith and substance analysis and a restrained application of federal paramountcy. The delivery of health care services does not constitute a protected core of the provincial power over
health care in s. 92(7), 92(13) and 92(16) of the CA 1867. The proposed core of the provincial power over health
has never been recognized in the jurisprudence; the claimants failed to identify a delineated "core" of an exclusively provincial power; and application of interjurisdictional immunity to a protected core of the provincial
health power has the potential to create legal vacuums. To apply the doctrine of interjurisdictional immunity
here would disturb settled competencies and introduce uncertainties for new ones. It was common ground that
absent a constitutional immunity, the federal law constrained operation at Insite and trumped any conflicting
provincial legislation or policies. Thus, it was unnecessary to inquire into whether the conditions for the application of the doctrine of paramountcy and ouster of the provincial scheme were present.
The claimants' lack of success on the division of powers issues did not doom their claim that the law deprived
them of a s. 7 Charter right. There is no conflict between saying a federal law is validly adopted under s. 91 of
the CA 1867, and asserting that the same law, in purpose or effect, deprives individuals of rights guaranteed by
the Charter. Any deprivation of s. 7 Charter rights arose not because the province was constitutionally unable to
establish Insite, but because of the application of ss. 4(1) and 5(1) of the CDSA. Without an exemption under s.
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56 of the CDSA, s. 4(1) applied to Insite staff because their actions might bring them within the legal concept of
illegal possession of drugs brought in by clients. This, in turn, would deprive clients of potentially lifesaving
medical care, thereby engaging their rights to life and security of the person. Thus, the prohibition on possession
in s. 4(1) of the CDSA engaged the s. 7 Charter interests of the claimants and others like them. However, it had
not been shown that the prohibition on trafficking in s. 5(1) of the CDSA constituted a limitation of their s. 7
right to life and security of the person, since Insite clients were not involved in trafficking. The Attorney General's assertion that choice rather than state conduct was the cause of the health hazards Insite sought to address
and the claimants' resultant deprivation was rejected.
Section 4(1) of the CDSA does not violate s. 7 of the Charter because the CDSA confers on the Minister the
power to grant exemptions from s. 4(1) on the basis of, inter alia, health. Any Charter problem lay not in the
statute but in the Minister's exercise of his power to grant appropriate exemptions. The record established that
the Minister made a decision to refuse Insite's request for an exemption. Absent the judicial exemption granted
by the trial judge and extended by the Court of Appeal, the prohibition in s. 4(1) of the CDSA would apply to
Insite. Since the application of s. 4(1) to the staff of Insite engaged their liberty interests, and engaged the security of the person and life interests of its clients, the Minister's decision constituted a limit on the claimants' s. 7
rights. This limit was not in accordance with the principles of fundamental justice. It was arbitrary, undermining
the very purposes of the CDSA, which include public health and safety, and it was grossly disproportionate in its
effects, since the potential denial of health services and the correlative increase in the risk of death and disease
to injection drug users outweigh any benefit that might be derived from maintaining an absolute prohibition on
possession of illegal drugs on Insite's premises. The infringement could not be justified under s. 1 of the Charter.
The infringement of the claimants' s. 7 rights was ongoing. Since s. 4(1) of the CDSA, considered with s. 56, is
constitutionally valid, no remedy lay under s. 52 of the Constitution Act, 1982. Where, as here, the concern is a
government decision that is inconsistent with the Charter, s. 24(1) applies and confers a broad discretion on the
court to craft an appropriate remedy. A declaration that the Minister erred in refusing to grant a further exemption to Insite, and returning the matter to the Minister for reconsideration and to make a decision that respected
the claimants' Charter rights, would be an inadequate remedy. Nor is the granting of a permanent constitutional
exemption appropriate where the remedy is for a state action, not a law. In the special circumstances of this case,
an order in the nature of mandamus was warranted. The Minister was ordered to grant an exemption to Insite under s. 56 of the CDSA forthwith. On the trial judge's findings of fact, the only constitutional response to the application for an exemption was to grant it. The Minister was bound to exercise his discretion under s. 56 in accordance with the Charter. On the facts as found here, there could be only one response: to grant the exemption.
This did not fetter the Minister's discretion with respect to future applications for exemptions.
In its cross-appeal, VANDU challenged the application of the prohibition on possession to all addicted persons,
not only to those who were seeking treatment at supervised injection sites. The contention that addicted persons
are forced by fear of arrest and prosecution to procure and consume drugs in a manner that threatens their lives
and health because they have no control over the urge to consume addictive substances lacked an adequate basis
in the record. There was nothing in the trial judge's reasons that would permit a conclusion that there was a causal connection between the prohibition on possession and the deprivation of all addicts' s. 7 rights.
Accordingly, the appeal and cross-appeal were dismissed.
La ville de Vancouver a mis sur pied Insite, un « centre d'injection supervisée », en vue de s'attaquer à la crise
de santé publique que représentait la consommation de drogues injectables dans le quartier Downtown Eastside,
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un quartier marginalisé de la ville où vivait un grand nombre de toxicomanes. La décision d'ouvrir un centre
d'injection supervisée était le fruit de plusieurs années de recherche, de planification et de collaboration intergouvernementale. Le ministre fédéral de la Santé (ministre) a accordé des exemptions constitutionnelles en
vertu de l'art. 56 de la Loi réglementant certaines drogues et autres substances (LRCDAS) de façon à ce que les
consommateurs de drogues, lorsqu'ils se trouvent dans les locaux d'Insite, ne soient pas exposés à des poursuites
pour possession de substances désignées, en vertu de l'art. 4(1) de la LRCDAS, et à ce que le personnel ne soit
pas exposé à des accusations de trafic, en vertu de l'art. 5(1) de la LRCDAS. Lorsque le gouvernement fédéral a
refusé de reconduire l'exemption qui soustrayait Insite à l'application des dispositions criminelles, PHS (la
société qui exploite Insite), deux de ses clients et VANDU (un groupe défendant les intérêts des consommateurs
de drogues) ont déposé des actions en vue d'obtenir une façon de mettre fin à la nécessité de recourir à des exemptions.
Le juge de première instance a rejeté l'argument selon lequel le pouvoir du gouvernement fédéral de légiférer en
matière criminelle n'était pas susceptible d'interférer avec le pouvoir provincial en matière de soins de santé en
raison de la doctrine de l'exclusivité des compétences. Par contre, il a conclu que les art. 4(1) et 5(1) de la LRCDAS étaient inconstitutionnels et devraient être radiés parce qu'ils empêchaient les personnes dépendantes aux
substances désignées d'avoir accès aux soins de santé fournis par Insite et, partant, étaient incompatibles avec
l'art. 7 de la Charte canadienne des droits et libertés. Les dispositions ont été déclarées nulles et sans effet. La
déclaration d'invalidité constitutionnelle a été suspendue et Insite a obtenu une exemption constitutionnelle temporaire.
L'appel interjeté par le procureur général du Canada a été rejeté. La Cour d'appel a confirmé la conclusion du
juge de première instance selon laquelle Insite devrait poursuivre ses activités à l'abri des interdictions fédérales
en matière de stupéfiants. Les juges majoritaires ont confirmé sa décision au sujet de l'argument fondé sur la
Charte et ont statué qu'Insite échappait à l'application des lois fédérales en matière de stupéfiants en raison de la
doctrine de l'exclusivité des compétences. L'appel incident interjeté par les requérants à l'encontre du rejet de
leur requête pour faire déclarer que les art. 4(1) et 5(1) de la LRCDAS ne s'appliquaient pas à Insite a été accueilli. Le procureur général a formé un pourvoi à l'encontre des conclusions de la Cour d'appel au sujet du partage des compétences et de la Charte. VANDU a formé un pourvoi incident, contestant l'application de
l'interdiction de possession à tout toxicomane.
Arrêt: Le pourvoi et le pourvoi incident ont été rejetés et une ordonnance a été émise enjoignant le ministre à
reconduire l'exemption accordée à Insite.
McLachlin, J.C.C. (Binnie, LeBel, Deschamps, Fish, Abella, Charron, Rothstein, Cromwell, JJ., souscrivant à
son opinion) : Les interdictions criminelles de possession et de trafic établies par les art. 4(1) et 5(1) de la LRCDAS étaient valides sur le plan constitutionnel et, du point de vue du partage des compétences, elles étaient applicables aux activités des clients et du personnel d'Insite. Pour apprécier la validité d'une mesure législative au
regard du partage des compétences, la cour en détermine l'objet principal. Le fait que les dispositions contestées
ont pour effet accessoire de réglementer des établissements de santé provinciaux n'en emporte pas
l'inconstitutionnalité, car une loi fédérale valide peut avoir des effets accessoires sur des matières de compétence
provinciale. Compte tenu de leur caractère véritable, les dispositions contestées constituent un exercice valide de
la compétence fédérale en matière criminelle, en vertu de l'art. 91(27) de la Loi constitutionnelle de 1867 (LC
1867). La protection de la santé et de la sécurité publiques contre les effets des drogues créant une dépendance
est un objectif légitime du droit criminel et aucune des parties n'a prétendu que les dispositions contestées
empiétaient de façon déguisée sur la compétence provinciale. Les art. 4(1) et 5(1) ne devraient pas être

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works

FOR EDUCATIONAL USE ONLY
Page 11
2011 CarswellBC 2443, 2011 SCC 44, 272 C.C.C. (3d) 428, 336 D.L.R. (4th) 385, [2011] B.C.W.L.D. 7555, [2011]
B.C.W.L.D. 7550, [2011] B.C.W.L.D. 7549, [2011] B.C.W.L.D. 7547, [2011] B.C.W.L.D. 7544, [2011]
B.C.W.L.D. 7548, [2011] B.C.W.L.D. 7541, [2011] B.C.W.L.D. 7563, [2011] B.C.W.L.D. 7560, [2011]
B.C.W.L.D. 7534, 86 C.R. (6th) 223, 22 B.C.L.R. (5th) 213, [2011] 12 W.W.R. 43, 421 N.R. 1, [2011] 3 S.C.R.
134, 310 B.C.A.C. 1, 526 W.A.C. 1, 244 C.R.R. (2d) 209
interprétés comme ne s'appliquant pas à Insite simplement parce que la prestation par Insite de services de santé
servait l'intérêt public. La LRCDAS ne devrait pas être interprétée comme soustrayant les provinces à ses dispositions.
Insite n'était pas à l'abri de l'application de la LRCDAS en vertu de la doctrine de l'exclusivité des compétences.
En cas de chevauchement, la tendance moderne consiste à trouver le juste équilibre entre le gouvernement
fédéral et provincial, par l'analyse du caractère véritable des mesures prises et par l'application restreinte de la
doctrine de la prépondérance fédérale. La prestation de soins de santé ne fait pas partie du contenu essentiel
protégé du pouvoir conféré aux provinces par les art. 92(7), 92(13) et 92(16) de la LC 1867 en matière de santé.
La jurisprudence n'a jamais reconnu le contenu essentiel de la compétence provinciale en matière de santé
proposé en l'espèce. Les requérants n'ont pas réussi à tracer les limites précises du « contenu essentiel » d'une
compétence exclusivement provinciale. L'application de la doctrine de l'exclusivité des compétences à un contenu essentiel du pouvoir provincial en matière de santé risquait de créer des vides juridiques. Appliquer en
l'espèce la doctrine de l'exclusivité des compétences perturberait les compétences bien établies et créerait de
l'incertitude quant aux nouvelles. Il était admis que, sans immunité constitutionnelle, les activités d'Insite étaient
assujetties à la loi fédérale et celle-ci avait préséance sur la législation et les politiques provinciales incompatibles. Il n'était donc pas nécessaire de déterminer si les conditions nécessaires pour que la doctrine de la
prépondérance s'applique et que le régime provincial soit écarté étaient réunies.
Le rejet de l'argumentation des requérants fondée sur le partage des compétences ne compromettait pas l'issue de
leur prétention que la loi portait atteinte à leurs droits garantis par l'art. 7 de la Charte. Il n'y avait aucune contradiction entre affirmer qu'une loi fédérale a été validement adoptée en vertu de l'art. 91 de la LC 1867 et
prétendre que cette même loi, par son objet ou ses effets, privait des personnes de leurs droits garantis par la
Charte. Toute atteinte aux droits garantis par l'art. 7 de la Charte découlait non pas de l'incapacité constitutionnelle de la province à mettre sur pied Insite, mais de l'application des art. 4(1) et 5(1) de la LRCDAS. Sans exemption prévue à l'art. 56 de la LRCDAS, l'art. 4(1) s'appliquait aux membres du personnel d'Insite puisque
leurs activités pourrait être incluses dans le concept juridique de possession de drogues apportées par les clients.
Ceci aurait pour conséquence de priver les clients de soins médicaux susceptibles de leur sauver la vie et ainsi
mettre en jeu leur droit à la vie et à la sécurité de leur personne. Ainsi, l'interdiction de possession prévue à l'art.
4 de la LRCDAS mettait en jeu les droits que l'art. 7 garantissait aux requérants et aux personnes qui se trouvent
dans la même situation. Toutefois, il n'avait pas été démontré que l'interdiction de trafic établie à l'art. 5(1) de la
LRCDAS ne restreignait pas les droits à la vie et à la sécurité de la personne des requérants protégés par l'art. 7
puisque les clients d'Insite n'étaient pas impliqués dans le trafic. L'affirmation du procureur général selon
laquelle les risques pour la santé qu'Insite cherchait à atténuer et l'atteinte qui s'ensuivait aux droits des
requérants résultaient d'un choix et non de la conduite de l'État n'a pas été retenue.
L'article 4(1) de la LRCDAS ne viole pas l'art. 7 de la Charte puisque la LRCDAS confère au ministre le
pouvoir d'accorder des exemptions à l'égard de l'art. 4(1) pour des raisons de santé, entre autres. S'il y a un
problème lié à la Charte, il ne résidait pas dans la loi, mais dans l'exercice par le ministre de son pouvoir légal
d'accorder les exemptions appropriées. Le dossier établissait que le ministre avait décidé de refuser la demande
d'exemption d'Insite. Si ce n'était de l'exemption judiciaire accordée par le juge de première instance et
prolongée par la Cour d'appel, l'interdiction établie par l'art. 4(1) de la LRCDAS s'appliquerait à Insite. Puisque
l'application de l'art. 4(1) aux membres du personnel d'Insite mettait en jeu leur droit à la liberté ainsi que le
droit des clients à la vie et à la sécurité de la personne, la décision du ministre constituait une restriction aux
droits des requérants garantis par l'art. 7. Cette restriction ne respectait pas les principes de justice fondamentale.
Elle était arbitraire, allait à l'encontre des objectifs mêmes de la LRCDAS, notamment la santé et la sécurité

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works

FOR EDUCATIONAL USE ONLY
Page 12
2011 CarswellBC 2443, 2011 SCC 44, 272 C.C.C. (3d) 428, 336 D.L.R. (4th) 385, [2011] B.C.W.L.D. 7555, [2011]
B.C.W.L.D. 7550, [2011] B.C.W.L.D. 7549, [2011] B.C.W.L.D. 7547, [2011] B.C.W.L.D. 7544, [2011]
B.C.W.L.D. 7548, [2011] B.C.W.L.D. 7541, [2011] B.C.W.L.D. 7563, [2011] B.C.W.L.D. 7560, [2011]
B.C.W.L.D. 7534, 86 C.R. (6th) 223, 22 B.C.L.R. (5th) 213, [2011] 12 W.W.R. 43, 421 N.R. 1, [2011] 3 S.C.R.
134, 310 B.C.A.C. 1, 526 W.A.C. 1, 244 C.R.R. (2d) 209
publiques, et produisait des effets exagérément disproportionnés puisque l'inaccessibilité éventuelle de services
de santé et l'augmentation corrélative du risque de décès et de maladie auquel étaient exposés les consommateurs de drogues injectables l'emportaient sur tout avantage qui pourrait résulter du maintien d'une interdiction absolue de possession de drogues illégales dans les locaux d'Insite. La violation n'était pas justifiée en vertu
de l'article premier de la Charte.
La violation des droits des requérants garantis par l'art. 7 subsistait toujours. Comme l'art. 4(1) de la LRCDAS,
examiné en corrélation avec l'art. 56, est constitutionnellement valide, il n'y avait pas lieu d'accorder une
réparation en vertu de l'art. 52 de la Loi constitutionnelle de 1982. Lorsque, comme en l'espèce, il est question
d'une décision de l'État qui est incompatible avec la Charte, l'art. 24(1) s'applique et permet au tribunal de concevoir une réparation convenable. Déclarer que le ministre a commis une erreur en refusant de reconduire
l'exemption en faveur d'Insite et retourner l'affaire au ministre pour qu'il la réexamine et rende une décision qui
respecte les droits garantis aux requérants par la Charte ne serait pas une réparation convenable. L'octroi d'une
exemption constitutionnelle permanente n'est pas non plus une réparation convenable lorsque ce n'est pas une
mesure législative, mais un acte de l'État. Dans les circonstances particulières de l'espèce, une ordonnance de la
nature d'un mandamus était justifiée. Il a été ordonné au ministre d'accorder sur-le-champ à Insite l'exemption
prévue à l'art. 56 de la LRCDAS. Compte tenu des conclusions de fait du juge de première instance, la seule
réponse constitutionnelle à la demande d'exemption était de l'accorder. Le ministre était tenu d'exercer le
pouvoir discrétionnaire qui lui est conféré par l'art. 56 en conformité avec la Charte. Compte tenu des faits
constatés en l'espèce, une seule réponse était possible : l'octroi de l'exemption. Cette réparation ne portait pas atteinte au pouvoir discrétionnaire du ministre quant aux demandes d'exemption futures.
Dans son pourvoi incident, VANDU contestait l'application de l'interdiction de possession à tout toxicomane et
non pas seulement à ceux qui cherchaient à obtenir des traitements aux sites d'injection supervisée. Le dossier ne
contenait pas les éléments voulus pour étayer la thèse voulant que les toxicomanes, n'ayant aucun contrôle sur
leur besoin pressant de consommer des substances créant une dépendance, sont obligés, par crainte d'être arrêtés
et poursuivis, de se procurer et de consommer des drogues d'une manière qui met en péril leur vie et leur santé.
Rien dans les motifs du juge de première instance ne permettait de conclure qu'il existait un lien de causalité
entre l'interdiction de possession et l'atteinte aux droits garantis par l'art. 7 à l'ensemble des toxicomanes.
Par conséquent, le pourvoi et le pourvoi incident devraient être rejetés.
Annotation
This unanimous ruling of the full Supreme Court is powerfully written and justified by Chief Justice McLachlin.
Commentaries in the media on the decision have predicted that this ruling will lead to a more activist role for the
Court in striking down legislation. One senior judge who wished to remain anonymous was quoted (Globe and
Mail, October 11, 2011) as saying the Court had "opened a can of worms" and that many judges were "uncomfortable" in the role of assessing the effectiveness of governmental policy.
It is true that the tests for finding breaches of fundamental justice under section 7 of the Canadian Charter of
Rights and Freedoms have been lowered and may seem unruly. The Court here identifies three separate Charter
challenges: arbitrariness, gross disproportionality and overbreadth. In R. v. Malmo-Levine (2003), 16 C.R. (6th)
1 (S.C.C.) and R. v. Clay (2003), 16 C.R. (6th) 117 (S.C.C.), the majority had called for considerable deference
to legislative choices and the majority asserted a test of gross disproportionality for each head. Not so here.
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It does, however, seem doubtful, given past judicial history in the Supreme Court and courts of appeal where
such challenges have usually been quickly dismissed, that the judicial patterns will now radically change. The
evidentiary record will rarely be as clear and uncontested as it was here, showing the effectiveness of Insite in
reducing severe health and public safety risks in a particularly vulnerable population. Furthermore, Vancouver
Health and police authorities and the municipal and B.C. provincial government all read the evidence as favouring the maintenance of the Insite clinic. It was only federal government law and order ideology that did not.
Don Stuart
Faculty of Law, Queen's University
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APPEAL by Attorney General of Canada from judgment reported at PHS Community Services Society v.
Canada (Attorney General) (2010), 100 B.C.L.R. (4th) 269, 250 C.C.C. (3d) 443, [2010] 2 W.W.R. 575, 2010
CarswellBC 50, 2010 BCCA 15, 314 D.L.R. (4th) 209, 207 C.R.R. (2d) 232, 475 W.A.C. 161, 281 B.C.A.C. 161
(B.C. C.A.), dismissing its appeal from judgment obviating need for plaintiffs to obtain exemptions from prosecution under Controlled Drugs and Substances Act; CROSS-APPEAL by advocacy group.
POURVOI du procureur général du Canada à l'encontre d'un jugement publié à PHS Community Services Society v. Canada (Attorney General) (2010), 100 B.C.L.R. (4th) 269, 250 C.C.C. (3d) 443, [2010] 2 W.W.R. 575,
2010 CarswellBC 50, 2010 BCCA 15, 314 D.L.R. (4th) 209, 207 C.R.R. (2d) 232, 475 W.A.C. 161, 281
B.C.A.C. 161 (B.C. C.A.), ayant rejeté l'appel qu'il a interjeté à l'encontre d'un jugement libérant les requérants
de la necessité de recourir à des exemptions leur permettant d'éviter d'être poursuivis en vertu de la Loi
réglementant certaines drogues et autres substances; POURVOI INCIDENT formé par un groupe de défense
des droits.
McLachlin C.J.C.:
1
Since 2003, the Insite safe injection facility has provided medical services to intravenous drug users in the
Downtown Eastside of Vancouver ("DTES"). Local, provincial and federal authorities came together to create a
legal framework for a safe injection facility in which clients could inject drugs under medical supervision
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without fear of arrest and prosecution. Insite was widely hailed as an effective response to the catastrophic
spread of infectious diseases such as HIV/AIDS and hepatitis C, and the high rate of deaths from drug overdoses
in the DTES.
2
In 2008, the federal government failed to extend Insite's exemption from the operation of criminal laws in
the Controlled Drugs and Substances Act, S.C. 1996, c. 19 ("CDSA"). Faced with the threat that Insite would
have to stop offering services, the claimants brought an action for declarations that the CDSA is inapplicable to
Insite and that its application to Insite resulted in a violation of the claimants' s. 7 rights under the Canadian
Charter of Rights and Freedoms, or, in the alternative, that the federal Minister of Health, in refusing to grant an
extension of Insite's exemption, had violated the claimants' s. 7 rights.
3
The question in this appeal is whether Insite is exempt from the federal criminal laws that prohibit the
possession and trafficking of controlled substances, either because Insite is a health facility within the exclusive
jurisdiction of the Province, or because the application of the criminal law would violate the Charter. For the
reasons that follow, we conclude that the CDSA is applicable to Insite, and that the scheme of the CDSA conforms to the Charter. However, the actions of the federal Minister of Health in refusing to extend Insite's exemption under s. 56 of the CDSA are in violation of s. 7 of the Charter, and cannot be justified under s. 1. Accordingly, we order the Minister to grant Insite an extended exemption, and dismiss the appeal.
I. Introduction and Background
4
The DTES is home to some of the poorest and most vulnerable people in Canada. Its population includes
4,600 intravenous drug users, which is almost half of the intravenous drug users in the city as a whole. This
number belies the size of the DTES. It is in fact a very small area, stretching for a few blocks in each direction
from its heart at the intersection of Main and Hastings.
5
There is no single reason for the concentration of intravenous drug users in this urban neighbourhood.
Contributing factors include the presence of several single room occupancy hotels, the de-institutionalization of
the mentally ill, the effect of drug enforcement policies over the years, and the availability of illicit narcotics at
street level.
6
The injection drug use problem of the DTES is not hidden. At any given time of day drug transactions can
be witnessed in the open air on the very steps of the historic Carnegie Community Centre at Main and Hastings.
In alleys steps away, addicts tie rubber bands around their arms to find veins in which to inject heroin and cocaine, or smoke crack from glass pipes.
7
The residents of the DTES who are intravenous drug users have diverse origins and personal histories, yet
familiar themes emerge. Many have histories of physical and sexual abuse as children, family histories of drug
abuse, early exposure to serious drug use, and mental illness. Many injection drug users in the DTES have been
addicted to heroin for decades, and have been in and out of treatment programmes for years. Many use multiple
substances, and suffer from alcoholism. Some engage in street-level survival sex work in order to support their
addictions. It should be clear from the above that these people are not engaged in recreational drug use: they are
addicted. Injection drug use is both an effect and a cause of a life that is a struggle on a day to day basis.
8
While some affordable housing is available in the DTES, living conditions there would shock many Canadians. The DTES is one of the few places where Vancouver's poorest people, crippled by disability and addiction, can afford to live. Twenty percent of its population is homeless. Of those who are not homeless, many live
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in squalid conditions in single-room occupancy hotels. Residents of single-room occupancy hotels live with little
in the way of security, privacy or hygienic facilities. The residents of one building often have to share a single
bathroom. Single-room occupancy hotels are commonly infested with bedbugs and rats. Existence is bleak.
9
A survey of approximately 1,000 drug users living in the DTES was presented to the federal Minister of
Health in a 2008 report, and summarized by the trial judge at para. 16 of his reasons (2008 BCSC 661, 85
B.C.L.R. (4th) 89 (B.C. S.C.)). Generally, he found that:
• those surveyed had been injecting drugs for an average of 15 years;
• the majority (51%) inject heroin and 32% inject cocaine;
• 87% are infected with hepatitis C virus (HCV) and 17% with human immunodeficiency virus (HIV);
• 18% are Aboriginal;
• 20% are homeless and many more live in single resident rooms;
• 80% have been incarcerated;
• 38% are involved in the sex trade;
• 21% are using methadone; and
• 59% reported a non-fatal overdose in their lifetime.
10
For injection drug users, the nature of addiction makes for a desperate and dangerous existence. Aside
from the dangers of the drugs themselves, addicts are vulnerable to a host of other life-threatening practices. Although many users are educated about safe practices, the need for an immediate fix or the fear of police discovering and confiscating drugs can override even ingrained safety habits. Addicts share needles, inject hurriedly in
alleyways and dissolve heroin in dirty puddle water before injecting it into their veins. In these back alleyways,
users who overdose are often alone and far from medical help. Shared needles transmit HIV and hepatitis C. Unsanitary conditions result in infections. Missing a vein in the rush to inject can mean the development of abscesses. Not taking adequate time to prepare can result in mistakes in measuring proper amounts of the substance
being injected. It is not uncommon for injection drug users to develop dangerous infections or endocarditis.
These dangers are exacerbated by the fact that injection drug users are a historically marginalized population
that has been difficult to bring within the reach of health care providers.
11
Although injection drug use is by no means a new problem in Vancouver, or for that matter in the rest of
the country, in the early 1990s it reached crisis levels in the DTES. In just six years, the number of annual deaths
from overdose in Vancouver increased exponentially, from 16 in 1987 to 200 in 1993. In 1996, Vancouver's
medical health officer reported an increase in infectious diseases in the DTES, including HIV/AIDS, hepatitis A,
B and C, skin and blood-borne infections, endocarditis and septicaemia, as well as fatal and non-fatal overdoses.
All were related to injection drug use. The same year, the British Columbia Centre for Excellence in HIV/AIDS
reported an HIV/AIDS epidemic in the neighbourhood. The following year, an epidemic of hepatitis C was reported. A public health emergency was declared in the DTES in September 1997.
12

The decision to implement a supervised safe injection site was the result of years of research, planning,
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and intergovernmental cooperation. The process of research and planning is described in the affidavit of Heather
Hay, the Director of Addictions, HIV/AIDS and Aboriginal Health Services for the Vancouver Coastal Health
Authority ("VCHA"). In her affidavit, Ms. Hay describes the response of the various government agencies to the
crisis in the DTES. From the beginning, health authorities recognized that creative solutions would be required
to address the needs of the difficult-to-reach population of the DTES.
13
In 1997, the Vancouver/Richmond Health Board adopted the "Vancouver Downtown Eastside HIV/
AIDS Action Plan", which introduced harm reduction strategies such as the creation of the Vancouver Area Network of Drug Users (VANDU)("VANDU") to provide peer outreach and support, and the establishment of
needle exchanges. In 1999, VCHA issued a report identifying injection drug use as the root of the health concerns in the DTES, and recommended an integrated health approach that had as its focus harm reduction: expansion of primary care services, the development of creative interventions to address communicable disease, the
development of a scheme of drug and alcohol services including harm reduction strategies, and improved access
to stable housing. In accordance with this plan, new low threshold health clinics were opened in the DTES,
needle exchange services were expanded, methadone service was increased, and access to antiretroviral drugs
was improved.
14
In April 2002, the Province transferred responsibility for adult alcohol and drug services to the regional
health authorities, allowing VCHA to integrate its approach to addictions treatment. In September 2002, the
VCHA proposed a new addictions plan for Vancouver that adopted harm reduction strategies and moved away
from traditional abstinence-based programmes. The plan envisioned a scheme of care for drug users that would
assist them at all points in the treatment of their disease, not simply at the exit point when they quit drugs for
good. The proposed plan included supervised drug consumption facilities.
15
The notion of a supervised injection facility, although politically contentious in North America, has precedent elsewhere. Supervised injection sites have been used with success to address health issues associated
with injection drug use in other parts of the world. Safe injection sites operate in 70 cities in six European countries, and in Sydney, Australia. These sites are evidence that health authorities are increasingly recognizing that
health care for injection drug users cannot amount to a stark choice between abstinence and forgoing health services. Successful treatment requires acknowledgment of the difficulties of reaching a marginalized population
with complex mental, physical, and emotional health issues.
16
Ms. Hay prepared a proposal for a supervised injection site, which received the approval of the Board of
the VCHA in March 2003. In May 2003, the proposal was submitted to Health Canada for consideration. Federal
approval was required in order to obtain an exemption from the prohibitions on possession and trafficking of
controlled substances in the CDSA. The scheme of the CDSA provides for such exemptions, at the discretion of
the Minister of Health, under s. 56. Health Canada gave final approval for conditional exemption of the facility
from possession and trafficking laws as a pilot research project under s. 56 of the CDSA on September 12, 2003.
17
Insite opened its doors on September 21, 2003. It was North America's first government-sanctioned safe
injection facility. It has operated constantly since then, seven days a week, 18 hours a day. Its operations are described at paras. 71-77 of the trial judge's reasons:
Insite is located on East Hastings Street between Carrall and Main Streets. It is open daily from 10:00 a.m.
to 4:00 a.m. the following day. The facility is known to DTES residents. Police refer addicts to it. Insite operates under an extensive and detailed operating protocol approved by Health Canada. It is staffed by a com-
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bination of PHS, Health Authority and community workers.
Users must be 16 years of age or over, must sign a user agreement, release and consent form, must agree to
adhere to a code of conduct, and cannot be accompanied by children. Users must register at each visit to the
site and each is asked to identify the substance that will be injected. No substances are provided by staff. It
goes without saying that the substances brought to Insite by users have been obtained from a trafficker in an
illegal transaction. Users are obviously in possession of their substance en route to Insite. Approximately
60% of the drugs injected are opioids, of which two-thirds are heroin and one-third morphine or hydromorphone. Approximately 40% of injected drugs are stimulants, approximately 90% of which are cocaine
and 10%, methamphetamine.
Insite has 12 injection bays. Users are provided with clean injection equipment which is the only equipment
that can be used at the site. Users are monitored by staff during injection. Nurses and paramedical staff
provide treatment in the event of overdose and contact a physician and the ambulance service as necessary.
Overdoses vary in severity and treatment.
The protocol permits pregnant women to use Insite. They are required to undergo a more intensive assessment than others before being allowed access to the injection room. Those women are also referred to a clinic and child daycare facilities directly managed by the Health Authority, which provides pre- and post-natal
care to pregnant women who are actively using illegal substances.
Users who have completed an injection are assessed by staff. They may be discharged to the "chill-out"
lounge or treated by a nurse in the treatment room for injection-related conditions. Users requiring extensive
or ongoing care are referred to the closest primary care facility, either the Downtown Community Health
Centre or the Pender Clinic.
Staff and support workers interact with users at Insite on a one-to-one basis. Users are provided with health
care information, counselling and referrals to Health Authority and other service providers. Records indicate
that in 2005, 2006 and 2007, staff made 2,270, 1,828, and 2,269 referrals, respectively, to community clinic,
hospital emergency, outpatient medical mental health, emergency shelter and community services; and to
addiction counselling, housing, withdrawal, methadone treatment, drug recovery, and miscellaneous other
services.
Since the fall of 2007, the staff has also been able to refer users to "Onsite", a detox centre located above Insite which permits Insite to provide detox on demand. Onsite is a drug free environment supported by physicians who are addiction specialists and general practitioners, nurses and peers. Users may also be referred to
residential detox and additional treatment services.
18
This passage describes a strictly regulated health facility. It operates under the authority of the Vancouver Coastal Health Authority, and its personnel are guided by strict policies and procedures. It does not
provide drugs to its clients, who must check in, must sign a waiver, and are closely monitored during and after
injection. There are guidelines for staff to follow in the disposal of used injection equipment and the containment of leftover drugs.
19
Insite was the product of cooperative federalism. Local, provincial and federal authorities combined their
efforts to create it. It was launched as an experiment. The experiment has proven successful. Insite has saved
lives and improved health. And it did those things without increasing the incidence of drug use and crime in the
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surrounding area. The Vancouver police support Insite. The city and provincial government want it to stay open.
But continuing the Insite project will be impossible without a federal government exemption from the laws criminalizing possession of prohibited substances at Insite.
20
The federal CDSA is the federal government's response to the problem of illegal drug use across Canada.
By way of the CDSA, the federal government has chosen an approach that favours a blanket prohibition on possession and trafficking in illegal drugs. At the same time, Parliament has recognized that there are good reasons
to allow the use of illegal substances in certain circumstances. The federal Minister of Health can issue exemptions for medical and scientific purposes under s. 56 of the CDSA. Section 55 of the CDSA allows for the Governor in Council to make regulations for the medical, scientific and industrial use of illegal substances. In this
manner, Parliament has attempted to balance the two competing interests of public safety and public health. In
2008, the federal exemption for Insite from the operation of the criminal drug laws expired. This action was started in an effort to keep Insite open.
II. Procedural History
21
This action was brought by Dean Edward Wilson, Shelly Tomic, PHS Community Services ("PHS"), and
VANDU. PHS is a non-profit organization that oversees the operation of Insite. VANDU is a non-profit society
that advocates on behalf of drug users.
22
The individual claimants, Mr. Wilson and Ms. Tomic, are residents of the DTES and are (or have been)
clients of Insite. Mr. Wilson is 55 years old and has been injecting heroin since he was 13. He has been injecting
cocaine for almost as long. His drug use has had serious health consequences: he is hepatitis C positive, and is
frequently ill. He has tried to stop or reduce his drug use many times, but has been unable to go completely
clean. Mr. Wilson has translated his own experiences into a positive role in helping to educate and improve the
health situation of other drug users in the community. He was the first person to use Insite's facilities, and continues to go back when he relapses into heroin use. He considers Insite to be an important resource for injection
drug users in the DTES, and believes that he has reduced his own risk of serious overdose by injecting there.
Most importantly, he says, "Insite has given dignity to people who have to struggle to have their humanity recognized" (A.R. vol. II, at p. 44).
23
Ms Tomic is 43 years old, and was born addicted to speed. She began injecting cocaine when she was 19
or 20, heroin when she was 26 or 27. She has turned to sex work at times to support her addiction. Like Mr.
Wilson, she is hepatitis C positive. She is treating her addiction with methadone, but occasionally relapses and
uses heroin. Ms Tomic started injecting at Insite as soon as it opened in 2003, and immediately noticed that she
stopped getting abscesses when she injected there. She also credits Insite with getting her started on methadone
treatment. Like Mr. Wilson, she attests to the psychological and emotional support that Insite and its staff
provide, and its role in keeping her on the path to recovery.
24
Ms Tomic, Mr. Wilson and PHS seek a declaration that ss. 4(1) and 5(1) of the CDSA are constitutionally inapplicable to Insite, because as a health facility it is under exclusive provincial control, making an exemption under s. 56 unnecessary. They also allege that the application of the criminal prohibitions in the CDSA to
Insite violates their constitutional rights under s. 7 of the Charter, and to this extent are invalid under s. 52 of the
Constitution Act, 1982. In the alternative, they seek a declaration that any decision of the federal Minister of
Health to refuse to grant or extend the exemption constitutes a violation of the individual plaintiffs' s. 7 Charter
rights.
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25
At this Court, VANDU supports the submissions of Tomic, Wilson and PHS and seeks a declaration that
the offence of possession of all addictive drugs violates s. 7 of the Charter.
A. British Columbia Supreme Court, 2008 BCSC 661, 85 B.C.L.R. (4th) 89 (B.C. S.C.)
26
The action was brought by way of a summary trial before Pitfield J. at the British Columbia Supreme
Court in May 2008, shortly before the federal exemption was set to expire. The evidence was presented in affidavit form.
27
Justice Pitfield recognized that there are competing approaches to dealing with addiction, and limited his
findings of fact to what was necessary to decide the matter before him. His factual findings are key to this appeal. He summarized those findings at paras. 87-89 of his reasons:
... all of the evidence adduced by PHS, VANDU and Canada supports some incontrovertible conclusions:
1. Addiction is an illness. One aspect of the illness is the continuing need or craving to consume the
substance to which the addiction relates.
2. Controlled substances such as heroin and cocaine that are introduced into the bloodstream by injection do not cause Hepatitis C or HIV/AIDS. Rather, the use of unsanitary equipment, techniques, and
procedures for injection permits the transmission of those infections, illnesses or diseases from one individual to another; and
3. The risk of morbidity and mortality associated with addiction and injection is ameliorated by injection in the presence of qualified health professionals.
What is less certain and more controversial are the root causes of addiction. The evidence adduced in these
proceeding regarding the character of the DTES, many of its inhabitants, and the nature of addiction leads
me to the following assessment.
Residents of the DTES who are addicted to heroin, cocaine, and other controlled substances are not engaged
in recreation. Their addiction is an illness frequently, if not invariably, accompanied by serious infections
and the real risk of overdose that compromise their physical health and the health of other members of the
public. I do not assign or apportion blame, but I conclude that their situation results from a complicated
combination of personal, governmental and legal factors: a mixture of genetic, psychological, sociological
and familial problems; the inability, despite serious and prolonged efforts, of municipal, provincial and federal governments, as well as numerous non-profit organizations, to provide meaningful and effective support and solutions; and the failure of the criminal law to prevent the trafficking of controlled substances in
the DTES as evidenced by the continuing prevalence of addiction in the area.
28
With respect to outcomes, Pitfield J. accepted the findings of the Expert Advisory Committee's report to
the federal Minister of Health with respect to Insite (para. 85). In its report, the Expert Advisory Committee concluded, inter alia, that:
• observations in the period shortly before and after the opening of Insite indicated a reduction in the number of people injecting in public;
• there was no evidence of increases in drug-related loitering, drug dealing or petty crime in the area around
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Insite;
• the local Chinese Business Association reported reductions in crime in the Chinese business district outside the DTES;
• police data showed no changes in rates of crime recorded in the DTES;
• there was no evidence that Insite increased the relapse rate among injection drug users; and
• the cost/benefit analysis was favourable.
29
Pitfield J. rejected VANDU's application for a declaration that the activities of the staff of Insite did not
amount to possession or trafficking. The question of whether an individual has committed either offence is factdependent and not amenable to a judicial declaration "in the air" (para. 98).
30
Pitfield J. also rejected the claim that Insite was shielded from the application of ss. 4(1) and 5(1) of the
CDSA by the operation of the doctrine of interjurisdictional immunity. He noted this Court's ambivalence towards the doctrine in recent years and its view that interjurisdictional immunity should only be employed sparingly (para. 118). In cases of "double aspect" where both levels of government may regulate the same subject
matter, Pitfield J. held that the courts "must strive to give legitimacy to both legislative initiatives" (para. 119).
The federal and provincial legislation conflicted, with the result that the federal scheme prevailed to the extent
of the conflict by virtue of the doctrine of federal paramountcy.
31
With respect to the Charter claim, Pitfield J. found that the s. 7 rights of life, liberty, and security of the
person were all engaged by the application of ss. 4(1) and 5(1) of the CDSA to Insite. Applied to Insite, the impugned provisions of the CDSA did not accord with the principles of fundamental justice because they arbitrarily
prohibited the management of addiction and its associated risks. The arbitrariness of the scheme was not cured
by s. 56 of the CDSA, because the Minister's discretion to grant exemptions was unfettered. Pitfield J. went on to
hold that the violation of s. 7 could not be saved under s. 1 of the Charter. Accordingly, he declared ss. 4(1) and
5(1) of the CDSA unconstitutional and of no force and effect. He suspended the declaration of constitutional invalidity and granted Insite a constitutional exemption, permitting it to continue to operate free from federal drug
laws.
B. British Columbia Court of Appeal, 2010 BCCA 15, 100 B.C.L.R. (4th) 269 (B.C. C.A.)
32
The British Columbia Court of Appeal upheld the trial judge's conclusion that Insite should continue to
operate free from federal drug prohibitions. Rowles J.A., writing for herself and concurring with Huddart J.A.,
upheld the trial judge's decision with respect to the Charter claim, although she would have found the law overbroad, rather than arbitrary. She agreed with Pitfield J. that the application of the CDSA to the activities at Insite
would have a grossly disproportionate effect on its clients by denying them access to necessary health care, with
no corresponding benefit either to themselves or to society at large.
33
Rowles J.A. also concurred in the reasons of Huddart J.A., holding that the federal drug laws were inapplicable to Insite by virtue of the doctrine of interjurisdictional immunity. Insite, Huddart J.A. held, is a provincial undertaking created under the provincial power over hospitals. The determination of the nature of services
to be provided by a hospital, she held, is at the core of the purpose of the provincial health power, and cannot be
undercut by conflicting federal laws. At para. 162, she wrote:
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If the federal executive, in exercising or failing to exercise authority granted to it by Parliament, can effectively prohibit a form of health care vital to the delivery of a provincial health care program, that means Parliament has an effective veto over provincial health care services, to the extent its use of the criminal power
can be justified by the potential for harm to public health or safety. That is just the sort of intrusion into a
provincial domain that constituted an impermissible intrusion into the federal domain in Bell Canada [v.
Quebec (Commission de la santé et de la sécurité du travail), [1988] 1 S.C.R. 749]. [pp. 797-98]
The immunity created, Huddart J.A. held, "would apply only to exempt a health care service considered essential
by a provincial agency with the authority to make that decision under provincial legislation" (para. 167). She
concluded that "[i]f interjurisdictional immunity is not available to a provincial undertaking on the facts of this
case, then it may well be said the doctrine is not reciprocal and can never be applied to protect exclusive provincial powers" (para. 176).
34
D. Smith J.A. dissented on both the Charter and the division of powers issues. With respect to the
Charter, she held that although a deprivation of s. 7 rights had been made out, the claimants had not established
that the deprivation was not in accordance with the principles of fundamental justice. With respect to arbitrariness, she found that "there was no evidence presented to show that the blanket prohibition of possession of illegal drugs is not rationally connected to or is inconsistent with the overall state interest in health and public safety"
(para. 291). Similar conclusions were reached with respect to disproportionality and overbreadth. The claimants
"provided no evidence to show that Parliament could prevent increased drug use, addiction, and associated crime
by something other than a blanket prohibition" (para. 297). The claimants had provided no evidence upon which
the court could conclude that Parliament could have achieved its goals of protecting the health and safety of all
Canadians from dangerous and addictive drugs by alternative and narrower legislative means (para. 303).
35
On the division of powers issue, D. Smith J.A. essentially agreed with the trial judge. She reviewed the
recent jurisprudence of this Court on interjurisdictional immunity, and concluded that the doctrine was limited to
circumstances in which previous case law had identified an area of exclusive legislative authority (para. 225).
Accordingly, she concluded that the doctrine of interjurisdictional immunity should not apply to the provincial
power over health care services and hospitals.
III. Questions on Appeal
36
The Attorney General of Canada asks this Court to overturn the Court of Appeal's holdings on the division of powers and the Charter. These questions are considered separately below. The first question is whether
ss. 4(1) and 5(1) of the CDSA are constitutionally inapplicable to the activities of the staff and clients at Insite
by virtue of the division of powers. The second question is whether ss. 4(1) and 5(1) infringe the rights guaranteed by s. 7 of the Charter, and if so, whether the infringement is justified under s. 1 of the Charter.
IV. Statutory and Constitutional Provisions
A. The CDSA
37
The federal government, exercising its criminal law power, has enacted the CDSA. The CDSA makes it a
crime to possess or traffic in illegal drugs across Canada. The CDSA regulates drug possession and trafficking in
two complementary ways.
38

First, the CDSA prohibits possession and trafficking in ss. 4(1) and 5(1):
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4. (1) Except as authorized under the regulations, no person shall possess a substance included in Schedule
I, II or III. ...
5. (1) No person shall traffic in a substance included in Schedule I, II, III or IV or in any substance represented or held out by that person to be such a substance.
39
Second, the CDSA empowers the Minister of Health to issue exemptions for medical or scientific reasons, or for any purpose the Minister deems to be in the public interest:
56. The Minister may, on such terms and conditions as the Minister deems necessary, exempt any person or
class of persons or any controlled substance or precursor or any class thereof from the application of all or
any of the provisions of this Act or the regulations if, in the opinion of the Minister, the exemption is necessary for a medical or scientific purpose or is otherwise in the public interest.
40
Section 55 complements the s. 56 exemption power by giving the Governor in Council the power to
make regulations concerning the use and distribution of controlled substances in their permitted applications.
41
The mechanisms embodied in the CDSA — general prohibitions subject to targeted ministerial exemptions — reflect the dual purpose of the CDSA: the protection of both public safety and public health. This dual
purpose is also reflected in the sentencing provision of the CDSA, s. 10(1), which directs that "the fundamental
purpose of any sentence for an offence under this Part is to contribute to the respect for the law and the maintenance of a just, peaceful and safe society while encouraging rehabilitation, and treatment in appropriate circumstances, of offenders and acknowledging the harm done to victims and to the community".
B. The Constitutional Provisions
42
Canada has asserted jurisdiction to prohibit the possession and trafficking of illicit drugs by virtue of its
power to enact criminal laws under s. 91(27) of the Constitution Act, 1867:
91. ... it is hereby declared that (notwithstanding anything in this Act) the exclusive Legislative Authority of
the Parliament of Canada extends to all Matters coming within the Classes of Subjects next herein after enumerated; that is to say, —
.....
27. The Criminal Law, except the Constitution of Courts of Criminal Jurisdiction, but including the Procedure in Criminal Matters.
43
The claimants and the Attorney General of British Columbia submit that Insite is exempt from the prohibitions in the federal CDSA because decisions about health facilities fall within provincial jurisdiction over
health under ss. 92(7), (13) and (16) of the Constitution Act, 1867:
92. In each Province the Legislature may exclusively make Laws in relation to Matters coming within the
Classes of Subjects next herein after enumerated; that is to say, —
7. The Establishment, Maintenance, and Management of Hospitals, Asylums, Charities, and Eleemosynary Institutions in and for the Province, other than Marine Hospitals.
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.....
13. Property and Civil Rights in the Province.
.....
16. Generally all Matters of a merely local or private Nature in the Province.
The Province, exercising these powers, has delegated them to the VCHA, which in turn established Insite.
44

The claimants also invoke ss. 1 and 7 of the Charter:
1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject
only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic
society.
.....
7. Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof
except in accordance with the principles of fundamental justice.

V. Division of Powers Arguments
45
All the parties accept that apart from its application to provincial health facilities, the CDSA is valid legislation, pursuant to Parliament's criminal law power, s. 91(27). The issue before the Court is whether, as a result of the division of powers between the federal government and the provinces, Insite is not bound by the valid
criminal laws that prohibit the possession and trafficking of controlled substances. The parties and interveners
have advanced three arguments in support of this position.
46
First, the Attorney General of Quebec argues that the impugned provisions of the CDSA are ultra vires
insofar as Insite is concerned because the federal criminal law power cannot interfere with the regulation of provincial health facilities.
47
Second, the Attorney General of British Columbia argues that the CDSA should be read as avoiding interfering with the Province's jurisdiction over health policy. When the CDSA is interpreted in this way, British
Columbia argues that any institution that a province identifies as serving the public interest must be exempted
from the criminal prohibitions of possession and trafficking.
48
Third, the Attorney General of British Columbia, Wilson, Tomic and PHS argue that the doctrine of interjurisdictional immunity should apply to shield provincial decisions about medical treatments from interference by the federal government.
49

I consider each of these arguments below.

A. Are the Impugned Provisions of the CDSA Ultra Vires?
50
The Attorney General of Quebec submits that ss. 4(1) and 5(1) of the CDSA are partially invalid because
they exceed Parliament's jurisdiction to enact criminal laws under s. 91(27) of the Constitution Act, 1867. Quebec argues that while the federal government is permitted to criminalize the possession and trafficking of illicit
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drugs in many contexts, prohibiting these drugs in a medical context is ultra vires the federal government. Quebec acknowledges that its approach might appear novel.
51
This argument appears to confuse the constitutional validity of a law with the applicability of a valid
law. When determining whether a law is valid under the division of powers, the Court looks to the dominant
purpose of the law. The fact that the law at issue in this case has the incidental effect of regulating provincial
health institutions does not mean that it is constitutionally invalid. A valid federal law may have incidental impacts on provincial matters: Canadian Western Bank v. Alberta, 2007 SCC 22, [2007] 2 S.C.R. 3 (S.C.C.), at
para. 28; Global Securities Corp. v. British Columbia (Securities Commission), 2000 SCC 21, [2000] 1 S.C.R.
494 (S.C.C.), at para. 23. It is therefore untenable to argue, as I understand Quebec to do, that a valid federal law
becomes invalid if it affects a provincial subject, in this case health.
52
In pith and substance, the impugned provisions of the CDSA are valid exercises of the federal criminal
law power. At trial, PHS conceded that ss. 4(1) and 5(1) of the CDSA were "concerned with suppressing the
availability of drugs that have harmful effects on human health" (para. 112). The protection of public health and
safety from the effects of addictive drugs is a valid criminal law purpose: R. v. Malmo-Levine, 2003 SCC 74,
[2003] 3 S.C.R. 571 (S.C.C.), at paras. 77-78. Additionally, the prohibitions in ss. 4(1) and 5(1) are backed by
penalties. Since none of the parties have argued that the impugned provisions colourably intrude on provincial
jurisdiction, I conclude that they are valid exercises of the criminal law power.
B. Should Sections 4(1) and 5(1) Be Read as Not Applying to Insite?
53
The Attorney General of British Columbia argues that ss. 4(1) and 5(1) of the CDSA should be read as
not applying to Insite. Relying on this Court's decision in Canada (Attorney General) v. Law Society (British
Columbia), [1982] 2 S.C.R. 307 (S.C.C.) ("Jabour"), British Columbia argues that federal criminal laws are "implicitly constrained to operate consistently with the public interest" (AGBC factum, at para. 47). It argues that
once a province establishes that a particular activity (in this case the provision of health services through Insite)
serves the public interest, that activity is exempt from the operation of federal criminal laws. Since the Province
has authorized the operation of Insite in the public interest, the prohibitions in ss. 4(1) and 5(1) of the CDSA do
not apply to it.
54
Jabour does not establish that federal criminal laws cease to apply if their application is inconsistent
with the public interest, as defined by a province. The issue before the Court in Jabour was whether s. 32 of the
Combines Investigation Act, R.S.C. 1970, c. C-23, which only prohibited activities that harmed the public interest, interfered with the operation of a provincial law society. The Court, per Estey J., held that "[w]hen a federal statute can be properly interpreted so as not to interfere with a provincial statute, such an interpretation is to
be applied in preference to another applicable construction which would bring about a conflict between the two
statutes" (p. 356).
55
The decision in Jabour rested on the fact that the prohibition in the Combines Investigation Act extended
only to activities that harmed the public interest. Jabour was about interpreting the federal statute. It did not establish a general rule that provincial programmes designed to advance the public interest are always exempt
from the operation of the criminal law. The Court made this point in Garland v. Consumers' Gas Co., 2004 SCC
25, [2004] 1 S.C.R. 629 (S.C.C.), per Iacobucci J., who wrote that the principle of interpretation adopted in Jabour would only apply where Parliament has "expressly or by necessary implication ... granted leeway to those
acting pursuant to a valid provincial regulatory scheme" (para. 77).
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56
The wording of s. 56 of the CDSA makes clear that the federal government did not grant any leeway to
the provinces. Section 56 establishes that the federal Minister may grant exemptions "on such terms and conditions as the Minister deems necessary ... if, in the opinion of the Minister, the exemption is necessary for a medical or scientific purpose or is otherwise in the public interest" (emphasis added). The federal Minister alone has
the power to determine if an activity should be exempt from the prohibitions in the CDSA. Action by provincial
authorities is neither contemplated nor authorized by the CDSA. To put it another way, the CDSA grants no leeway to the provinces, and cannot be interpreted as exempting the provinces from its provisions.
C. Interjurisdictional Immunity
57
British Columbia, Mr. Wilson, Ms Tomic and PHS argue that Insite is shielded from the operation of the
CDSA by virtue of the doctrine of interjurisdictional immunity. The argument, accepted by the majority of the
Court of Appeal, is that decisions about what treatment may be offered in provincial health facilities lie at the
core of the provincial jurisdiction in the area of health care, and are therefore protected from federal intrusions
by the doctrine of interjurisdictional immunity. Accordingly, they say that ss. 4(1) and 5(1) of the CDSA are of
no force or effect to the extent that they impair the Province's ability to make decisions about health care services.
58
The doctrine of interjurisdictional immunity is premised on the idea that there is a "basic, minimum and
unassailable content" to the heads of powers in ss. 91 and 92 of the Constitution Act, 1867 that must be protected
from impairment by the other level of government: Québec (Commission de la santé & de la sécurité du travail)
v. Bell Canada, [1988] 1 S.C.R. 749 (S.C.C.), at p. 839. In cases where interjurisdictional immunity is found to
apply, the law enacted by the other level of government remains valid, but has no application with regard to the
identified "core".
59
It is not necessary to show that there is a conflict between the laws adopted by the two levels of government for interjurisdictional immunity to apply: Laferrière c. Québec (Juge de la Cour du Québec), 2010 SCC
39, [2010] 2 S.C.R. 536 (S.C.C.), at para. 52 ("COPA"). Indeed, it is not even necessary for the government benefiting from the immunity to be exercising its exclusive authority: Canadian Western Bank, at para. 34.
60
The doctrine of interjurisdictional immunity has been applied to circumscribed areas of activity referred
to in the cases as undertakings. These include aviation, ports, interprovincial rail and federal communications
works. The doctrine has also been applied to federal things like Aboriginal land, and federally regulated persons
such as Aboriginal peoples: Derrickson v. Derrickson, [1986] 1 S.C.R. 285 (S.C.C.); British Columbia Birth Registration No. 67-09-022272, Re (1975), [1976] 2 S.C.R. 751 (S.C.C.); see also Canadian Western Bank, at para.
41. It has never been applied to a broad and amorphous area of jurisdiction.
61
Recent jurisprudence has tended to confine the doctrine of interjurisdictional immunity. In Canadian
Western Bank, the majority stated that "although the doctrine of interjurisdictional immunity has a proper part to
play in appropriate circumstances, we intend now to make it clear that the Court does not favour an intensive reliance on the doctrine, nor should we accept the invitation of the appellants to turn it into a doctrine of first recourse in a division of powers dispute" (para. 47). More recently, in COPA, the majority held that the doctrine
"has not been removed from the federalism analysis", but rather remains "in a form constrained by principle and
precedent" (para. 58).
62
This caution reflects three related concerns. First, the doctrine of interjurisdictional immunity is in tension with the dominant approach that permits concurrent federal and provincial legislation with respect to a mat-
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ter, provided the legislation is directed at a legitimate federal or provincial aspect, as the case may be. This model of federalism recognizes that in practice there is significant overlap between the federal and provincial areas
of jurisdiction, and provides that both governments should be permitted to legislate for their own valid purposes
in these areas of overlap.
63
Second, the doctrine is in tension with the emergent practice of cooperative federalism, which increasingly features interlocking federal and provincial legislative schemes. In the spirit of cooperative federalism,
courts "should avoid blocking the application of measures which are taken to be enacted in furtherance of the
public interest": Canadian Western Bank, at para. 37. Where possible, courts should allow both levels of government to jointly regulate areas that fall within their jurisdiction: Canadian Western Bank, at para 37.
64
Third, the doctrine of interjurisdictional immunity may overshoot the federal or provincial power in
which it is grounded and create legislative "no go" zones where neither level of government regulates. Since it is
not necessary for the government benefiting from the immunity to actually regulate in the field in question, extension of the doctrine of interjurisdictional immunity risks creating "legal vacuums": Canadian Western Bank,
at para. 44.
65
While the doctrine of interjurisdictional immunity has been narrowed, it has not been abolished. Predictability, important to the proper functioning of the division of powers, requires recognition of previously established exclusive cores of power: Canadian Western Bank, at paras. 23-24. Nor, in principle, is the doctrine confined to federal powers: Canadian Western Bank. However, in areas of overlapping jurisdiction, the modern
trend is to strike a balance between the federal and provincial governments, through the application of pith and
substance analysis and a restrained application of federal paramountcy. Therefore, before applying the doctrine
of interjurisdictional immunity in a new area, courts should ask whether the constitutional issue can be resolved
on some other basis.
66
The question in this case is whether the delivery of health care services constitutes a protected core of
the provincial power over health care in ss. 92(7), (13) and (16) of the Constitution Act, 1867, and is therefore
immune from federal interference. I conclude that it is not, for three related reasons.
67
First, the proposed core of the provincial power over health has never been recognized in the jurisprudence. This is not determinative since new areas of exclusive jurisdiction could in theory be identified in the future. However, as noted above, courts are reluctant to identify new areas where interjurisdictional immunity applies.
68
Second, and more importantly, the claimants in this case have failed to identify a delineated "core" of an
exclusively provincial power. The provincial health power is broad and extensive. It extends to thousands of
activities and to a host of different venues. Such a vast core would sit ill with the restrained application of the
doctrine called for by the jurisprudence. To complicate the matter, Parliament has power to legislate with respect
to federal matters, notably criminal law, that touch on health. For instance, it has historic jurisdiction to prohibit
medical treatments that are dangerous, or that it perceives as "socially undesirable" behaviour: R. v. Morgentaler
, [1988] 1 S.C.R. 30 (S.C.C.); R. v. Morgentaler (No. 5) (1975), [1976] 1 S.C.R. 616 (S.C.C.); R. v. Morgentaler
, [1993] 3 S.C.R. 463 (S.C.C.). The federal role in the domain of health makes it impossible to precisely define
what falls in or out of the proposed provincial "core". Overlapping federal jurisdiction and the sheer size and diversity of provincial health power render daunting the task of drawing a bright line around a protected provincial
core of health where federal legislation may not tread.
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69
Third, application of interjurisdictional immunity to a protected core of the provincial health power has
the potential to create legal vacuums. Excluding the federal criminal law power from a protected provincial core
power would mean that Parliament could not legislate on controversial medical procedures, such as human cloning or euthanasia. The provinces might choose not to legislate in these areas, and indeed might not have the
power to do so. The result might be a legislative vacuum, inimical to the very concept of the division of powers.
70
In summary, the doctrine of interjurisdictional immunity is narrow. Its premise of fixed watertight cores
is in tension with the evolution of Canadian constitutional interpretation towards the more flexible concepts of
double aspect and cooperative federalism. To apply it here would disturb settled competencies and introduce uncertainties for new ones. Quite simply, the doctrine is neither necessary nor helpful in the resolution of the contest here between the federal government and the provincial government.
D. Paramountcy
71
In the case of a conflict between a federal law and a provincial law, the doctrine of paramountcy means
that the federal law prevails to the extent of the inconsistency: Canadian Western Bank, at para. 69. While the
Attorney General of Canada did not rely on this principle, it merits mention. The doctrine of federal paramountcy applies when there is operational conflict between a federal and provincial law, or when a provincial
law would frustrate the purpose of a federal law.
72
It can be argued that, absent an exemption, the Insite program involves an operational conflict with the
federal prohibition on possession of illegal drugs under the CDSA. A detailed analysis of paramountcy is unnecessary in this case, however. The complainants concede that if interjurisdictional immunity does not apply, the
federal prohibitions on drugs in the CDSA apply to Insite, whether by operation of paramountcy or by the requirement that the VCHA exercise its delegated authority within the limits of the criminal law. Indeed, the
claimants' Charter arguments are premised on the proposition that these prohibitions, absent an exemption, effectively prevent them from operating Insite. It is common ground that absent a constitutional immunity, the
federal law constrains operation at Insite and trumps any provincial legislation or policies that conflict with it. It
is therefore unnecessary to inquire into whether the conditions for the application of the doctrine of paramountcy
and ouster of the provincial scheme are present.
E. Conclusion on Division of Powers
73
None of the arguments raised against the constitutional validity or applicability of the CDSA withstand
scrutiny. I conclude that the criminal prohibitions on possession and trafficking in the CDSA are constitutionally
valid and applicable to Insite under the division of powers.
VI. Charter Claims
74

Three Charter claims fall for consideration.

75
Ms Tomic, Mr. Wilson and PHS argue that ss. 4(1) and 5(1) of the CDSA, which prohibit possession and
trafficking respectively, are invalid because they limit the claimants' s. 7 rights to life, liberty and security of the
person and are not in accordance with the principles of fundamental justice.
76
In the alternative, they assert that their s. 7 rights have been infringed by the Minister's refusal to extend
the exemption for Insite from the application of the federal drug laws.
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77
Finally, VANDU submits that the CDSA's prohibition on possession of drugs limits the s. 7 Charter
rights of all addicted drug users everywhere, not just at Insite.
78
Before addressing these arguments, it is necessary to consider Canada's preliminary submission that if
the claimants' division of powers arguments fail, their Charter arguments must also fail.
A. Relationship Between the Division of Powers Claim and the Charter Claims
79
Canada submits that if this Court concludes that the CDSA is valid and applies to Insite under the division of powers, the Charter arguments must also fail.
80
Canada asserts that if the CDSA is valid federal legislation, then the Province has no legal jurisdiction to
operate Insite without federal approval. The idea appears to be that absent a federal exemption, the provincial
government does not have the legal authority to provide the safe injection service. It is that constitutional inability, not the CDSA, that threatens Insite's delivery of health services. Therefore, the CDSA cannot be said to deprive the claimants of any right. Canada also supports its preliminary objection as "a novel variation on the rule
that 'one part of the Constitution cannot be abrogated or diminished by another part of the Constitution'", A.F., at
para. 93, citing New Brunswick Broadcasting Co. v. Nova Scotia (Speaker of the House of Assembly), [1993] 1
S.C.R. 319 (S.C.C.), at p. 373. The idea here seems to be that if the CDSA is valid and applicable, upholding
Charter claims would amount to an internal contradiction within the Constitution.
81
The answer to the first part of this argument is that the Province does in fact have the constitutional
power to establish Insite without federal approval. No one argues that the provision of the health services
offered by Insite is not within the provincial health power. The claimants seek a federal exemption from operation of the CDSA, not because this is necessary to validate the Province's decision to operate Insite as a health
service, but because it is necessary as a practical matter to implement the decision. Insite cannot operate without
a federal exemption, not for lack of constitutional powers in the Province, but for the practical reason that
neither workers nor clients will come to the facility, making it effectively impossible to offer the proposed
health services. Thus the premise of Canada's argument — that the Province has no legal jurisdiction to operate
Insite without federal approval — fails.
82
More broadly, the principle that one part of the Constitution cannot be abrogated or diminished by another part of the Constitution is of no assistance in dealing with division of powers issues on the one hand, and
Charter issues on the other. There is no conflict between saying a federal law is validly adopted under s. 91 of
the Constitution Act, 1867, and asserting that the same law, in purpose or effect, deprives individuals of rights
guaranteed by the Charter. The Charter applies to all valid federal and provincial laws. Indeed, if the CDSA
were ultra vires the federal government, there would be no law to which the Charter could apply. Laws must
conform to the constitutional division of powers and to the Charter.
83
I conclude that the claimants' lack of success on the division of powers issues does not doom their claim
that the law deprives them of a s. 7 Charter right. Any deprivation of s. 7 rights arises, not because the province
is constitutionally unable to establish Insite, but because of the application of ss. 4(1) and 5(1) of the CDSA to
Insite.
B. Challenge to Sections 4(1) and 5(1) of the CDSA
84

The inquiry into the validity of legislation under s. 7 of the Charter requires us to ask: (1) whether ss.
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4(1) or 5(1) of the CDSA limit the right of the claimants to life, liberty or security of the person (i.e. the "deprivation" or "engagement" issue); and (2) if so, whether that limitation is in accordance with the principles of fundamental justice: Chaoulli c. Québec (Procureur général), 2005 SCC 35, [2005] 1 S.C.R. 791 (S.C.C.), at para.
109, per McLachlin C.J. and Major J., R. v. Malmo-Levine, at para. 83.
(1) Are the Claimants' Section 7 Interests Engaged by the Prohibition on Possession of Drugs in Section 4(1) of
the CDSA?
85
Section 7 of the Charter states that everyone "has the right to life, liberty and security of the person". A
law that interferes with any of these rights may be said to "engage" s. 7 of the Charter or constitute a "deprivation" under s. 7.
86
I begin with the offence of possession of prohibited drugs under s. 4(1) of the CDSA. The question is
whether it engages or limits the s. 7 rights of Insite staff and/or clients.
87
I turn first to the argument that s. 7 is engaged because of the impact of s. 4(1) of the CDSA on staff. The
argument is that the prohibition on possession of proscribed drugs on Insite's premises engages the liberty interests of the staff of Insite, because it exposes them to the threat of being imprisoned for carrying out their duties. This constitutes a direct limit on the s. 7 rights of staff.
88
The actions of the staff at Insite could be construed as the offence of possession. The definition of possession of prohibited drugs under the CDSA is broad enough to encompass the activities of staff at Insite. "Possession" in the CDSA is defined with reference to s. 4(3) of the Criminal Code, R.S.C. 1985, c. C-46, which
provides:
(3) For the purposes of this Act,
(a) a person has anything in possession when he has it in his personal possession or knowingly
(i) has it in the actual possession or custody of another person, or
(ii) has it in any place, whether or not that place belongs to or is occupied by him, for the use or benefit of himself or of another person; and
(b) where one of two or more persons, with the knowledge and consent of the rest, has anything in his
custody or possession, it shall be deemed to be in the custody and possession of each and all of them.
89
I conclude that, without a s. 56 exemption, s. 4(1) applies to the staff of Insite because, by operating the
premises — opening the doors and welcoming prohibited drugs inside — the staff responsible for the centre may
be "in possession" of drugs brought in by clients. They have knowledge of the presence of drugs, and consent to
their presence in the facility over which they have control.
90
The evidence is clear that staff do not buy drugs or assist with their injection. Yet their minimal involvement with clients' drugs may bring them within the legal concept of illegal possession of drugs, contrary to s.
4(1) of the CDSA. As such, the availability of a penalty of imprisonment in ss. 4(3) to 4(6) of the CDSA engages
the liberty interests of staff: Malmo-Levine, at para. 84. The threat to the liberty of the staff in turn impacts on
the s. 7 rights of clients who seek the health services provided by Insite.
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91
The record supports the conclusion that, without an exemption from the application of the CDSA, the
health professionals who provide the supervised services at Insite will be unable to offer medical supervision
and counselling to Insite's clients. This deprives the clients of Insite of potentially lifesaving medical care, thus
engaging their rights to life and security of the person. The result is that the limits on the s. 7 rights of staff will
in turn result in limits on the s. 7 rights of clients.
92
The application of s. 4(1) to the clients of Insite also directly engages their s. 7 interests. In order to
make use of the lifesaving and health-protecting services offered at Insite, clients must be allowed to be in possession of drugs on the premises. To prohibit possession by drug users anywhere engages their liberty interests;
to prohibit possession at Insite engages their rights to life and to security of the person.
93
The trial judge made crucial findings of fact that support the conclusion that denial of access to the
health services provided at Insite violates its clients' s. 7 rights to life, liberty and security of the person. He
found that many of the health risks of injection drug use are caused by unsanitary practices and equipment, and
not by the drugs themselves. He also found that "[t]he risk of morbidity and mortality associated with addiction
and injection is ameliorated by injection in the presence of qualified health professionals": para. 87. Where a law
creates a risk to health by preventing access to health care, a deprivation of the right to security of the person is
made out: R. v. Morgentaler (1988), at p. 59, per Dickson C.J., and pp. 105-106, per Beetz J.; Rodriguez v. British Columbia (Attorney General), [1993] 3 S.C.R. 519 (S.C.C.), at p. 589, per Sopinka J.; Chaoulli, at para. 43,
per Deschamps J., and, at paras. 118-19, per McLachlin C.J. and Major J.; R. v. Parker (2000), 188 D.L.R. (4th)
385 (Ont. C.A.). Where the law creates a risk not just to the health but also to the lives of the claimants, the
deprivation is even clearer.
94

I conclude that s. 4(1) of the CDSA limits the s. 7 rights of staff and clients of Insite.

95
However, I am unable to conclude that the claimants have shown that the prohibition on trafficking in s.
5(1) of the CDSA constitutes a limitation of their s. 7 rights to life and security of the person, on the record before us. The clients of Insite are not involved in trafficking. They do not obtain their drugs at the facility, and are
not permitted to engage in activities that could be construed as trafficking while they are on the premises.
96
Nor are the staff of Insite involved in trafficking. Canada concedes that trafficking charges would not lie
against the staff of Insite for their legitimate activities on the premises. Staff members do not handle drugs at Insite, except to safely remove and hand over to the police any substances left behind by clients. Delivering
leftover drugs to the police does not constitute possession, let alone trafficking: R. v. York, 2005 BCCA 74, 193
C.C.C. (3d) 331 (B.C. C.A.); R. v. Spooner (1954), 109 C.C.C. 57 (B.C. C.A.); R. v. Hess (No. 1) (1948), 94
C.C.C. 48 (B.C. C.A.); R. v. Ormerod, [1969] 4 C.C.C. 3 (Ont. C.A.).
(2) Canada's Argument on Choice
97
Canada argues that any negative health risks drug users may suffer if Insite is unable to provide them
with health services, are not caused by the CDSA's prohibition on possession of illegal drugs, but rather are the
consequence of the drug users' decision to use illegal drugs.
98

Canada's position, deconstructed, reveals three distinct strands.

99
The first strand is that from a factual perspective, personal choice, not the law, is the cause of the death
and disease Insite prevents. Canada's difficulty is that this assertion contradicts the uncontested factual findings
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of the trial judge. The trial judge found that addiction is an illness, characterized by a loss of control over the
need to consume the substance to which the addiction relates: para. 87.
100
This does not negate the fact that some addicts may retain some power of choice. Insite is premised on
the assumption that at least some addicts will be capable of making the choice to consume drugs in the safety of
the facility and under the supervision of its staff. The range of services offered at the facility, from peer counselling to detox, assume at least a limited capacity on the part of some people to choose not to consume drugs.
101
The ability to make some choices, whether with the aid of Insite or otherwise, does not negate the trial
judge's findings on the record before him that addiction is a disease in which the central feature is impaired control over the use of the addictive substance: para. 142. At trial, Pitfield J. adopted the definition of addiction developed by the Canadian Society of Addiction Medicine:
A primary, chronic disease, characterized by impaired control over the use of a psychoactive substance and/
or behaviour. Clinically, the manifestations occur along biological, psychological, sociological and spiritual
dimensions. Common features are change in mood, relief from negative emotions, provision of pleasure,
pre-occupation with the use of substance(s) or ritualistic behaviour(s); and continued use of the substance(s)
and/or engagement in behaviour(s) despite adverse physical, psychological and/or social consequences. Like
other chronic diseases, it can be progressive, relapsing and fatal. [para. 48]
That finding was not challenged here. Indeed, Canada conceded at trial that addiction is an illness.
102
The second strand of Canada's choice argument is a moral argument that those who commit crimes
should be made to suffer the consequences. On this point it suffices to say that whether a law limits a Charter
right is simply a matter of the purpose and effect of the law that is challenged, not whether the law is right or
wrong. The morality of the activity the law regulates is irrelevant at the initial stage of determining whether the
law engages a s. 7 right.
103
The third way to view Canada's choice argument is as a matter of government policy. Canada argues
that the decision to allow supervised injection is a policy question, and thus immune from Charter review.
104
The answer, once again, is that policy is not relevant at the stage of determining whether a law or state
action limits a Charter right. The place for such arguments is when considering the principles of fundamental
justice or at the s. 1 stage of justification if a Charter breach has been established.
105
The issue of illegal drug use and addiction is a complex one which attracts a variety of social, political,
scientific and moral reactions. There is room for disagreement between reasonable people concerning how addiction should be treated. It is for the relevant governments, not the Court, to make criminal and health policy.
However, when a policy is translated into law or state action, those laws and actions are subject to scrutiny under the Charter: Chaoulli, at para. 89, per Deschamps J., at para. 107, per McLachlin C.J. and Major J., and at
para. 183, per Binnie and LeBel JJ.; Rodriguez, at pp. 589-90, per Sopinka J. The issue before the Court at this
point is not whether harm reduction or abstinence-based programmes are the best approach to resolving illegal
drug use. It is simply whether Canada has limited the rights of the claimants in a manner that does not comply
with Charter.
106
I conclude that, whatever form it takes, Canada's assertion that choice rather than state conduct is the
cause of the health hazards Insite seeks to address and the claimants' resultant deprivation must be rejected.
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(3) Is the Deprivation in Accordance with the Principles of Fundamental Justice?
107
For the reasons just discussed, I conclude that the prohibition on possession in s. 4(1) of the CDSA limits the s. 7 interests of the claimants and others like them. The next question is whether this limitation is in accordance with the principles of fundamental justice.
108
The claimants argue that the prohibition on possession of illegal drugs in s. 4(1) of the CDSA is not in
accordance with the principles of fundamental justice because it is arbitrary, disproportionate in its effects, and
overbroad. They say it is arbitrary because, when applied to Insite, it is not only inconsistent with the goals of
the CDSA, but undermines them. They submit that it is disproportionate in its effects, as it causes significant
harm to the clients of Insite and those like them, while providing no commensurate benefit. And they assert that
it is overbroad because its application to Insite is unnecessary to meet the state's objectives.
109
The difficulty with this submission is that it considers s. 4(1) in isolation, rather than in the context of
other provisions of the CDSA, notably s. 56. If the Act consisted solely of blanket prohibitions with no provision
for exemptions for necessary medical or scientific use of drugs, the assertions that it is arbitrary, overbroad and
disproportionate in its effects might gain some traction. However, the Act contains not only a prohibition on
possession of illegal drugs, but a provision, s. 56, that empowers the Minister to grant exemptions from the prohibition to health service providers like Insite. The constitutional validity of s. 4(1) of the Act cannot be determined without considering the provisions in the Act designed to relieve against unconstitutional or unjust applications of that prohibition
110
The scheme of the CDSA reveals that it has two purposes: the protection of public health and the maintenance of public safety. The public safety purpose of the Act is achieved by the prohibition on possession and
trafficking in listed substances. The public health purpose of the statute is achieved not only by the prohibitions
in ss. 4(1) and 5(1), which seek to avert the use of dangerous substances, but also by the provision of regulations
guiding exemptions for and the use of listed substances for medical and scientific purposes in ss. 55 and 56 of
the Act.
111
Section 55(1) provides that "[t]he Governor in Council may make regulations for carrying out the purposes and provisions of this Act, including the regulation of the medical, scientific and industrial applications
and distribution of controlled substances". There follows a lengthy non-exhaustive list of matters in respect of
which regulations may be made, including regulations exempting a person or class of person from the application of the Act: s. 55(1)(z).
112
Section 56 gives the Minister of Health a broad discretion to grant exemptions from the application of
the Act "if, in the opinion of the Minister, the exemption is necessary for a medical or scientific purpose or is
otherwise in the public interest".
113
The availability of exemptions acts as a safety valve that prevents the CDSA from applying where such
application would be arbitrary, overbroad or grossly disproportionate in its effects.
114
I conclude that while s. 4(1) of the CDSA engages the s. 7 Charter rights of the individual claimants
and others like them, it does not violate s. 7. This is because the CDSA confers on the Minister the power to
grant exemptions from s. 4(1) on the basis, inter alia, of health. Indeed, if one were to set out to draft a law that
combats drug abuse while respecting Charter rights, one might well adopt just this type of scheme — a prohibition combined with the power to grant exemptions. If there is a Charter problem, it lies not in the statute but in
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the Minister's exercise of the power the statute gives him to grant appropriate exemptions.
115

The claimants' s. 7 challenge to the CDSA accordingly fails.

C. Has the Minister's Decision Violated the Claimants' Section 7 Rights?
116
The main issue, as the appeal was argued, was the constitutionality of the CDSA itself. I have concluded
that, properly interpreted, the statute is valid. This leaves the question of the Minister's decision to refuse an exemption. A preliminary issue arises whether the Court should consider this issue. In the special circumstances of
this case, I conclude that it should. The claimants pleaded in the alternative that, if the CDSA were valid, the
Minister's decision violated their Charter rights. The issue was raised at the hearing and the parties afforded an
opportunity to address it. It is therefore properly before us and the Attorney General of Canada cannot complain
that it would be unfair to deal with it. Most importantly, justice requires us to consider this issue. The claimants
have established that their s. 7 rights are at stake. They should not be denied a remedy and sent back for another
trial on this point simply because it is the Minister's decision and not the statute that causes the breach when the
matter has been pleaded and no unfairness arises.
117
The discretion vested in the Minister of Health is not absolute: as with all exercises of discretion, the
Minister's decisions must conform to the Charter: Suresh v. Canada (Minister of Citizenship & Immigration),
2002 SCC 1, [2002] 1 S.C.R. 3 (S.C.C.). If the Minister's decision results in an application of the CDSA that limits the s. 7 rights of individuals in a manner that is not in accordance with the Charter, then the Minister's discretion has been exercised unconstitutionally.
118
I note that this case is different from Parker, where the Ontario Court of Appeal held that the general
prohibition on possession of marihuana was not saved by the availability of an exemption for possession for
medical purposes under s. 56. No decision of the Minister was at stake in Parker, and the Court's conclusion rested on findings of the trial judge that, at that time, "the availability of the exemption was illusory" (para. 174).
(1) Has the Minister Made a Decision?
119
The Attorney General of Canada argues that the Minister has not violated s. 7 because the Minister has
not yet made a decision whether to grant a s. 56 exemption to Insite. He also submits that the decision of the
British Columbia Courts that ss. 4(1) and 5(1) of the CDSA are unconstitutional prevents the Minister from exercising his powers to grant an exemption under s. 56. Although the declaration of unconstitutionality has been
suspended and a temporary constitutional exemption granted to Insite by judicial order, the Minister says it
would be improper for him to exercise his s. 56 discretion until the constitutionality of the CDSA has been finally resolved by this Court.
120
In my view, the record establishes that the Minister has made a decision on the request for an exemption for Insite, and that that decision was to refuse the exemption.
121
The essential facts are as follows. The first exemption for Insite, which lasted three years, was effective
as of September 12, 2003. The Minister granted a temporary extension on September 11, 2006, to expire December 31, 2007. On October 2, 2007, the exemption was extended for another six months to June 30, 2008. In his
letters to Vancouver Coastal Health granting the exemption, the Minister stated that the extensions were to be
for the purpose of allowing time for additional research on the impact of Insite on prevention, treatment and
crime. In the course of the summary trial, on May 2, 2008, Vancouver Coastal Health sent an application to
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Health Canada formally requesting an extension of the exemption for another three years. The application was
supported by the provincial Minister of Health. Health Canada responded on December 19, 2008, after the trial
judge had rendered his judgment. It stated that, in view of the result at trial, an exemption was not required at
that time.
122
However, before December 2008, the Minister indicated that he had decided not to grant the exemption.
The then federal Minister of Health, Tony Clement, spoke to the Standing Committee on Health on May 29,
2008. He had at that point received the report of the Expert Advisory Committee, a formal application for a continued exemption, and a statement of support for Insite from the provincial Minister of Health. The federal Minister's comments can be summarized briefly: he approved of the other services Insite was providing, but not supervised injection. He felt that the scientific evidence with respect to its effectiveness was mixed, but that the
"public policy is clear", and that "the site itself represents a failure of public policy" (12:40 (online)). He disagreed with the experts who saw Insite as a public health success, and stated he intended to appeal the trial
judge's decision. These comments, coupled with the failure to accord an exemption, amount to an effective refusal of the application.
123
The Attorney General of Canada draws our attention to this statement by the Minister near the end of
his presentation to the Committee:
Indeed, I want to state for the record, if I might, that should another exemption application come forward, I
have a duty to once again look at all the evidence and once again turn my mind to it in a way that gives due
process. So I'm not resigning from that obligation that I have as a health minister. [13:20 (online)]
This statement can be interpreted only in one way. The Minister was rejecting the formal application that was
then before him, while asserting he would consider any new application "in a way that gives due process".
124
To recap, the Minister had before him a formal application dated May 2, 2008. He was obliged, as he
conceded, to consider all applications. The Minister treated the application before him as denied; it was spent,
and a duty to reconsider could only be triggered by a new application. The only rational conclusion is that the
Minister had considered the application for an exemption that was then before him, and had decided not to grant
it.
125
More broadly, Canada's submission that there has been no decision to refuse the s. 56 application is in
tension with its argument that this case is essentially about conflicting policy choices. Implicit in this is the concession that the federal government, through the Minister of Health, has made a policy choice to deny exemption
under s. 56 of the CDSA.
(2) Are the Claimants' Section 7 Rights Engaged by the Minister's Decision?
126
The last ministerial exemption expired on June 30, 2008. Absent the judicial exemption granted by
Justice Pitfield and extended by the Court of Appeal, the prohibition contained in s. 4(1) of the CDSA would apply to Insite. For the reasons discussed above, the application of s. 4(1) to the staff engages the staff's liberty interests, and engages the security of the person and life interests of the clients of Insite. I conclude that the Minister's rejection of the application for a s. 56 exemption likewise engages the s. 7 rights of the claimants. The only
reason Insite users have continued to receive its health services is because of a temporary remedial order made
by the trial judge, pending completion of these proceedings. A judicial order directed at preserving the status
quo pending resolution of a dispute does not prevent the claimants from asserting their s. 7 rights.
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(3) Does the Minister's Refusal to Grant an Exemption to Insite Accord with the Principles of Fundamental
Justice?
127
The next question is whether the Minister's decision that the CDSA applies to Insite is in accordance
with the principles of fundamental justice. On the basis of the facts established at trial, which are consistent with
the evidence available to the Minister at the relevant time, I conclude that the Minister's refusal to grant Insite a
s. 56 exemption was arbitrary and grossly disproportionate in its effects, and hence not in accordance with the
principles of fundamental justice.
128
As noted above, the Minister, when exercising his discretion under s. 56, must respect the rights guaranteed by the Charter. This means that, where s. 7 rights are at stake, any limitations imposed by ministerial decision must be in accordance with the principles of fundamental justice. The Minister cannot simply deny an application for a s. 56 exemption on the basis of policy simpliciter; insofar as it affects Charter rights, his decision
must accord with the principles of fundamental justice.
(a) Arbitrariness
129
When considering whether a law's application is arbitrary, the first step is to identify the law's objectives. Decisions of the Minister under s. 56 of the CDSA must target the purpose of the Act. The legitimate state
objectives of the CDSA (then the Narcotic Control Act, R.S.C. 1986, c. N-1) were identified by this Court in
Malmo-Levine as the protection of health and public safety.
130
The second step is to identify the relationship between the state interest and the impugned law, or, in
this case, the impugned decision of the Minister. The relationship between the general prohibition on possession
in the CDSA and the state objective was recognized in Malmo-Levine with respect to marihuana:
The criminalization of possession is a statement of society's collective disapproval of the use of a psychoactive drug such as marihuana ..., and, through Parliament, the continuing view that its use should be deterred. The prohibition is not arbitrary but is rationally connected to a reasonable apprehension of harm. In
particular, criminalization seeks to take marihuana out of the hands of users and potential users, so as to prevent the associated harm and to eliminate the market for traffickers. [para. 136]
The question is whether the decision that the CDSA apply to the activities at Insite bears the same relationship to
the state objective. As noted above, the burden is on the claimants to establish that the limit imposed by the law
is not in accordance with the principles of fundamental justice.
131
The trial judge's key findings in this regard are consistent with the information available to the Minister, and are those on which successive federal Ministers have relied in granting exemption orders over almost
five years, including the facts that: (1) traditional criminal law prohibitions have done little to reduce drug use in
the DTES; (2) the risk to injection drug users of death and disease is reduced when they inject under the supervision of a health professional; and (3) the presence of Insite did not contribute to increased crime rates, increased
incidents of public injection, or relapse rates in injection drug users. On the contrary, Insite was perceived favourably or neutrally by the public; a local business association reported a reduction in crime during the period
Insite was operating; the facility encouraged clients to seek counselling, detoxification and treatment. Most importantly, the staff of Insite had intervened in 336 overdoses since 2006, and no overdose deaths had occurred at
the facility. (See trial judgment, at paras. 85 and 87-88.) These findings suggest not only that exempting Insite
from the application of the possession prohibition does not undermine the objectives of public health and safety,
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but furthers them.
132
The jurisprudence on arbitrariness is not entirely settled. In Chaoulli, three justices (per McLachlin C.J.
and Major J.) preferred an approach that asked whether a limit was "necessary" to further the state objective:
paras. 131-32. Conversely, three other justices (per Binnie and LeBel JJ.), preferred to avoid the language of necessity and instead approved of the prior articulation of arbitrariness as where "[a] deprivation of a right ... bears
no relation to, or is inconsistent with, the state interest that lies behind the legislation": para. 232. It is unnecessary to determine which approach should prevail, because the government action at issue in this case qualifies as
arbitrary under both definitions.
(b) Gross Disproportionality
133
The application of the possession prohibition to Insite is also grossly disproportionate in its effects.
Gross disproportionality describes state actions or legislative responses to a problem that are so extreme as to be
disproportionate to any legitimate government interest: Malmo-Levine, at para. 143. Insite saves lives. Its benefits have been proven. There has been no discernable negative impact on the public safety and health objectives
of Canada during its eight years of operation. The effect of denying the services of Insite to the population it
serves is grossly disproportionate to any benefit that Canada might derive from presenting a uniform stance on
the possession of narcotics.
(c) Overbreadth
134
Having found the Minister's decision arbitrary and its effects grossly disproportionate, I need not consider this aspect of the argument.
135
I conclude that, on the basis of the factual findings of the trial judge, the claimants have met the evidentiary burden of showing that the failure of the Minister to grant a s. 56 exemption to Insite is not in accordance
with the principles of fundamental justice.
(4) Conclusion on the Challenge to Minister's Decision
136
The Minister made a decision not to extend the exemption from the application of the federal drug laws
to Insite. The effect of that decision, but for the trial judge's interim order, would have been to prevent injection
drug users from accessing the health services offered by Insite, threatening the health and indeed the lives of the
potential clients. The Minister's decision thus engages the claimants' s. 7 interests and constitutes a limit on their
s. 7 rights. Based on the information available to the Minister, this limit is not in accordance with the principles
of fundamental justice. It is arbitrary, undermining the very purposes of the CDSA, which include public health
and safety. It is also grossly disproportionate: the potential denial of health services and the correlative increase
in the risk of death and disease to injection drug users outweigh any benefit that might be derived from maintaining an absolute prohibition on possession of illegal drugs on Insite's premises.
D. Section 1
137
If a s. 1 analysis were required, a point not argued, no s. 1 justification could succeed. The goals of the
CDSA, as I have stated, are the maintenance and promotion of public health and safety. The Minister's decision
to refuse the exemption bears no relation to these objectives; therefore they cannot justify the infringement of
the complainants' s. 7 rights. However one views the matter, the Minister's decision was arbitrary and unsustain-
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able. See Chaoulli, at para. 155, per McLachlin C.J. and Major J.
138
Before leaving s. 1, I turn to the Minister's argument that granting a s. 56 exemption to Insite would undermine the rule of law and that denying an exemption is therefore justified.
139
Canada submits that exempting Insite from the prohibitions in the CDSA "would effectively turn the
rule of law on its head by dictating that where a particular individual breaks the law with such frequency and
persistence that he or she becomes unable to comply with it, it is unconstitutional to apply the law to that person" (A.F., at para. 101). Canada raises the spectre of a host of exempt sites, where the country's drug laws
would be flouted with impunity.
140
The conclusion that the Minister has not exercised his discretion in accordance with the Charter in this
case, is not a licence for injection drug users to possess drugs wherever and whenever they wish. Nor is it an invitation for anyone who so chooses to open a facility for drug use under the banner of a "safe injection facility".
The result in this case rests on the trial judge's conclusions that Insite is effective in reducing the risk of death
and disease and has had no negative impact on the legitimate criminal law objectives of the federal government.
Neither s. 56 of the CDSA nor s. 7 of the Charter require condonation of crime. They demand only that, in administering the criminal law, the state not deprive individuals of their s. 7 rights to life, liberty and security of
the person in a manner that violates the principles of fundamental justice.
VII. Remedy
141
Having found that the Minister's refusal to grant an exemption to Insite violates s. 7 in a manner that
cannot be justified under s. 1, we must find the appropriate remedy.
142
What is required is a remedy that vindicates the respondents' Charter rights in a responsive and effective manner: Doucet-Boudreau v. Nova Scotia (Department of Education), 2003 SCC 62, [2003] 3 S.C.R. 3
(S.C.C.), at para. 25.
143
The infringement of the claimants' s. 7 rights is ongoing. The federal exemption for Insite expired on
June 30, 2008. The application of the federal drug laws to Insite has been suspended in the interim only by judicial intervention.
144
The claimants asked for a declaration that the impugned provisions be struck down. Given my conclusion that s. 4(1) of the CDSA, considered with s. 56, is constitutionally valid, no remedy lies under s. 52 of the
Constitution Act, 1982. Where, as here, the concern is a government decision that is inconsistent with the
Charter, s. 24(1) applies and allows the court to fashion an appropriate remedy: Ontario v. 974649 Ontario Inc.,
2001 SCC 81, [2001] 3 S.C.R. 575 (S.C.C.), at para. 14 ("Dunedin").
145
Section 24(1) confers a broad discretion on the Court to craft an appropriate remedy that is responsive
to the violation of the respondents' Charter rights. As the Court said in Dunedin:
Section 24(1)'s interpretation necessarily resonates across all Charter rights, since a right, no matter how
expansive in theory, is only as meaningful as the remedy provided for its breach. From the outset, this Court
has characterized the purpose of s. 24(1) as the provision of a "direct remedy" (Mills, [v. the Queen, [1986]
1 S.C.R. 863], p. 953, per McIntyre J.). As Lamer J. stated in Mills, "[a] remedy must be easily available
and constitutional rights should not be 'smothered in procedural delays and difficulties'" (p. 882). Anything
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less would undermine the role of s. 24(1) as a cornerstone upon which the rights and freedoms guaranteed
by the Charter are founded, and a critical means by which they are realized and preserved.
[Emphasis in original, para. 20.]
146
One option would be to issue a declaration that the Minister erred in refusing to grant a further exemption to Insite in May 2008, and return the matter to the Minister to reconsider the matter and make a decision
that respects the claimants' Charter rights.
147

However, this remedy would be inadequate.

148
The infringement at stake is serious; it threatens the health, indeed the lives, of the claimants and others
like them. The grave consequences that might result from a lapse in the current constitutional exemption for Insite cannot be ignored. These claimants would be cast back into the application process they have tried and
failed at, and made to await the Minister's decision based on a reconsideration of the same facts. Litigation
might break out anew. A bare declaration is not an acceptable remedy in this case.
149
Nor is the granting of a permanent constitutional exemption appropriate where the remedy is for a state
action, not a law. In any event, such exemptions are to be avoided: R. v. Ferguson, 2008 SCC 6, [2008] 1 S.C.R.
96 (S.C.C.). Moreover, the Minister should not be precluded from withdrawing an exemption to Insite should
changed circumstances at Insite so require. The flexibility contemplated by s. 56 of the CDSA would be lost.
150
In the special circumstances of this case, an order in the nature of mandamus is warranted. I would
therefore order the Minister to grant an exemption to Insite under s. 56 of the CDSA forthwith. (This of course
would not affect the Minister's power to withdraw the exemption should the operation of Insite change such that
the exemption would no longer be appropriate.) On the trial judge's findings of fact, the only constitutional response to the application for a s. 56 exemption was to grant it. The Minister is bound to exercise his discretion
under s. 56 in accordance with the Charter. On the facts as found here, there can be only one response: to grant
the exemption. There is therefore nothing to be gained (and much to be risked) in sending the matter back to the
Minister for reconsideration.
151
This does not fetter the Minister's discretion with respect to future applications for exemptions, whether
for other premises, or for Insite. As always, the Minister must exercise that discretion within the constraints imposed by the law and the Charter.
152
The dual purposes of the CDSA — public health and public safety — provide some guidance for the
Minister. Where the Minister is considering an application for an exemption for a supervised injection facility,
he or she will aim to strike the appropriate balance between achieving the public health and public safety goals.
Where, as here, the evidence indicates that a supervised injection site will decrease the risk of death and disease,
and there is little or no evidence that it will have a negative impact on public safety, the Minister should generally grant an exemption.
153
The CDSA grants the Minister discretion in determining whether to grant exemptions. That discretion
must be exercised in accordance with the Charter. This requires the Minister to consider whether denying an exemption would cause deprivations of life and security of the person that are not in accordance with the principles
of fundamental justice. The factors considered in making the decision on an exemption must include evidence, if
any, on the impact of such a facility on crime rates, the local conditions indicating a need for such a supervised
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injection site, the regulatory structure in place to support the facility, the resources available to support its maintenance, and expressions of community support or opposition.
VIII. VANDU's Cross-Appeal
154
VANDU, in its cross-appeal, brings a much broader challenge to s. 4(1) of the CDSA. VANDU challenges the application of the prohibition on possession to all addicted persons, not only those who are seeking
treatment at supervised injection sites. The argument is that because addicted persons have no control over the
urge to consume addictive substances, they are forced by fear of arrest and prosecution to procure and consume
drugs in a manner that threatens their lives and health, and which causes them a high level of psychological
stress. This is a very different argument than that advanced by Tomic, Wilson and PHS.
155
VANDU's contention lacks an adequate basis in the record. The evidence at trial and the factual findings of the trial judge related to the nature of addiction and its attendant dangers, and how Insite responds to
those dangers. There is nothing in Pitfield J.'s reasons which would permit this Court to conclude that there is a
causal connection between the prohibition on possession and the deprivation of all addicts' s. 7 rights.
IX. Disposition
156
The CDSA is constitutionally valid and applies to the activities at Insite. However, the Minister of
Health's actions in refusing to exempt Insite from the operation of the CDSA are in violation of the respondents'
s. 7 Charter rights. The Minister is ordered to grant an exemption for Insite under s. 56 of the CDSA.
157
Canada's appeal is dismissed, as is VANDU's cross-appeal. I would answer the constitutional questions
as follows:
1. Are ss. 4(1) and 5(1) of the Controlled Drugs and Substances Act, S.C. 1996, c. 19, constitutionally inapplicable to the activities of staff and users at Insite, a health care undertaking in the Province of British
Columbia?
No.
2. Does s. 4(1) of the Controlled Drugs and Substances Act, S.C. 1996, c. 19, infringe the rights guaranteed
by s. 7 of the Canadian Charter of Rights and Freedoms?
No.
3. If so, is the infringement a reasonable limit prescribed by law as can be demonstrably justified in a free
and democratic society under s. 1 of the Canadian Charter of Rights and Freedoms?
It is not necessary to answer this question.
4. Does s. 5(1) of the Controlled Drugs and Substances Act, S.C. 1996, c. 19, infringe the rights guaranteed
by s. 7 of the Canadian Charter of Rights and Freedoms?
No.
5. If so, is the infringement a reasonable limit prescribed by law as can be demonstrably justified in a free
and democratic society under s. 1 of the Canadian Charter of Rights and Freedoms?

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works

FOR EDUCATIONAL USE ONLY
Page 43
2011 CarswellBC 2443, 2011 SCC 44, 272 C.C.C. (3d) 428, 336 D.L.R. (4th) 385, [2011] B.C.W.L.D. 7555, [2011]
B.C.W.L.D. 7550, [2011] B.C.W.L.D. 7549, [2011] B.C.W.L.D. 7547, [2011] B.C.W.L.D. 7544, [2011]
B.C.W.L.D. 7548, [2011] B.C.W.L.D. 7541, [2011] B.C.W.L.D. 7563, [2011] B.C.W.L.D. 7560, [2011]
B.C.W.L.D. 7534, 86 C.R. (6th) 223, 22 B.C.L.R. (5th) 213, [2011] 12 W.W.R. 43, 421 N.R. 1, [2011] 3 S.C.R.
134, 310 B.C.A.C. 1, 526 W.A.C. 1, 244 C.R.R. (2d) 209
It is not necessary to answer this question.
X. Costs
158
The trial judge awarded special costs in favour of the claimants: 2008 BCSC 1453, 91 B.C.L.R. (4th)
389 (B.C. S.C.). Such an order was within his discretion, and in my view there is no reason to disturb it.
159

The respondents will also have their costs on this appeal. There will be no costs on the cross-appeal.
Appeal and cross-appeal dismissed.
Pourvoi et pourvoi incident rejetés.
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