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Introduction

There is a vigorous debate on the environmental impact of China’s
investment in Africa. Most of it occurs in the environmental advocacy
community, which by its nature emphasizes the challenges, problems, and
harmful impacts on the environment irrespective of the responsible coun-
try. China’s environmental record both at home and in Africa has been the
subject of criticism—much of it deserved.! Critical commentary from the
environmental community and journalists occasionally results in rejoin-
ders from Chinese officials, who tend to minimize the problem.

In all fairness, if a Chinese investment has no notable negative envi-
ronmental impact, it rarely receives attention, and good practices are usu-
ally ignored by environmental groups and the media. For example, a
recent dialogue on environmental and social sustainability involving Chi-
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nese environmental officials and the leadership of the African Develop-
ment Bank concluded that “little publicity is given to the good practices
among Chinese firms while the negative practices received wider media
attention.”? This analysis, which draws heavily on previous studies and
research, has the same limitations but includes a perspective from China.

China’s rapid economic development over the last three decades has
led to significant environmental pollution and some poor policy choices.
With more than 1.3 billion people, China has the world’s largest popula-
tion and has been the biggest energy consumer since 2010.> As the world’s
largest producer and consumer of coal, China is also the highest emitter of
carbon dioxide that contributes to global warming.* The 2014 Report on
the State of the Environment in China said that less than ten percent of 161
cities included in the national air quality monitoring system met national
standards.”

With only seven percent of global water resources and increasing pol-
lution problems, water scarcity is probably China’s most important con-
straint for development.® Less than half of China’s water can be treated
and made safe for drinking, and another quarter of surface water is so
polluted that it is unfit for industrial use.” In 2014, more than sixty per-
cent of major cities had groundwater categorized as bad to very bad, and
more than a quarter of China’s key rivers were deemed unfit for human
contact.8 Lack of waste removal and proper processing, combined with
negligent farming practices, overgrazing, and the effects of climate change
have turned much of China’s arable land into desert.”

China does understand, however belatedly, the seriousness of these
challenges and is taking steps to address them.!® Harrie Esterhuyse,
research analyst at the Centre for Chinese Studies at Stellenbosch Univer-
sity in South Africa, warns that “the mitigation costs of pollution in China
have risen to such high levels that [they] have begun to threaten broad-
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based economic growth, indirectly feeding into structural inequality, which
is a cause of political disaffection.”!!

A huge continental landmass with numerous island nations, Africa
has many climate and ecological zones. As such, it is difficult to generalize
about its environment. Of all the continents, Africa is the poorest.!? It
now has 1.1 billion people, and sub-Saharan Africa has the world’s most
rapidly growing population.!> Africa is believed to be the continent both
most vulnerable to global climate change, and the least able to adapt to it.1#
Key environmental problems today in parts of the continent include defor-
estation, desertification, reduced soil productivity, pollution, and the
depletion of fresh water sources.!> Africa has a recent history of periodic
droughts, floods, and serious outbreaks of a wide variety of diseases.!®
While most African countries are paying more attention to environmental
issues, the topic remains a relatively low policy priority.

I. Categorizing and Defining Foreign Direct Investment

The literature often fails to separate Chinese foreign direct investment
(FDI) in Africa from its aid projects, commercial deals, and implementa-
tion of contracts for African governments and other organizations. All of
these activities tend to be intermingled, especially in journalistic accounts.
A majority of the major infrastructure projects that Chinese state-owned
companies have constructed in Africa are commercial deals or come from
the winning of contracts.!” But it is not always so simple. For example,
PowerChina, a state-owned company, has created separate units: Sinohydro
International Corporation Limited and Sinohydro Resources Limited.!8
The former has responsibility for equipment, procurement, and construc-
tion contracts, while the latter normally does Build, Own, and Transfer
(BOT) model projects.!® Sinohydro International Corporation Limited
projects do not qualify as FDI—the Soubré hydropower dam in Cote
d’Ivoire is a case in point. Sinohydro Resources Limited projects might
qualify as FDI. For example, the company is building a cement plant in
Mozambique where it will hold fifty-five percent of its shares; this would

11. Harrie Esterhuyse, Pollution and Social Stability in China: Dispelling the Obvious,
Ctr. FOR CHINESE STUD. CoMMENT. (Dec. 19, 2014), http://www.ccs.org.za/wp-content/
uploads/2014/12/CCS_Commentary_Pollution_HE_2014.pdf.

12. Sarah Kiggundu, Addressing Emerging Environmental Issues in 21st Century
Africa, CONSULTANCY AFR. INTELLIGENCE (May 9, 2013), http://www.polity.org.za/article/
addressing-emerging-environmental-issues-in-2 1st-century-africa-2013-05-09.
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17. David Shinn, China in Africa: Environmental Implications and the Law, INT'L PoL’y
DiG. (Oct. 25, 2015) [hereinafter Shinn, China in Africa], http://www.internationalpoli-
cydigest.org/2015/10/25/china-in-africa-environmental-implications-and-the-law/.
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seem to constitute FDI.2° On the other hand, the company is constructing
a turnkey copper and cobalt mining project in the Democratic Republic of
the Congo that does not seem to qualify as FDI.2! African governments,
Chinese companies, and institutions such as the Export-Import Bank of
China contribute a majority of funding for these contracts and
investments.2?

There are also problems of definition. It can be difficult to determine
what specific Chinese activities in Africa or other countries constitute FDI
under commonly-used definitions. China has an official definition of
inward FDI, which differs from the one the Organization for Economic
Cooperation and Development (OECD) uses.?? China’s definition refers to
investment in China by foreign enterprises, economic organizations, or
individuals to open solely foreign-funded enterprises.?* It also includes
the running of Chinese-foreign equity joint ventures and participation in
cooperative joint ventures, or co-development of resources with any enter-
prises or economic organizations within China in the form of spot
exchange, real object, or technology.?>

The OECD countries have a precise, short definition of FDI and many
pages of more detailed guidelines.?® According to the OECD, FDI has the
goal of establishing a lasting interest by a resident enterprise in one econ-
omy (direct investor), in an enterprise that is resident in an economy other
than that of the direct investor (direct investment).?” This implies a long-
term relationship between the direct investor and the direct investment
enterprise, and a significant degree of influence on the management of the
enterprise.?® Direct or indirect ownership of ten percent or more of the
voting power of an enterprise resident in one economy by an investor resi-
dent in another economy constitutes such a relationship.2®

China does not seem to have an official definition for outward FDI
and, in the case of China’s investments in Africa, it is rarely possible to
document whether they meet the OECD definition.3° Consequently, when
a Chinese company, either state-owned or private, declares that the project
is an investment, it is exceedingly difficult to prove otherwise. This analy-
sis assumes that declared investments qualify, but makes every effort to

20. See Press Release, Business Segment: Building Materials Sector, PowerChina
Resources Ltd., http://pr.powerchina.cn/tabid/397/language/zh-CN/Default.aspx.

21. See Press Release, Business Segment: Mineral Resources Sector, PowerChina
Resources Ltd., http://pr.powerchina.cn/tabid/395/language/zh-CN/Default.aspx.
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(2012), http://www.iisd.org/pdf/2012/going_global_going green.pdf.
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27. Id. at 48.

28. Id.
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remove from the discussion Chinese aid projects, commercial deals, and
implementation of contracts for African governments and the private sec-
tor. While these other Chinese activities can have a significant impact on
Africa’s environment, perhaps an even greater impact than FDI from
China, they do not fall within the scope of the analysis.

II. Relative Concern About the Environment in Africa and China

It is useful to put the relative importance of environmental concerns in
both Africa and China into perspective. Protection of the environment has
never been a particularly high priority for African governments. African
leaders have traditionally been much more concerned about issues such as
disease, poverty, civil conflict, ethnic violence, and religious extremism.3!
While this remains the case, there is a growing awareness of the impor-
tance of good environmental practices and a concern that global warming
will have especially negative implications for the continent.

A study by the Pew Research Center’s Global Attitudes Project sur-
veyed people in forty-four countries regarding five of the greatest dangers
in the world: religious and ethnic hatred, inequality, AIDS and other dis-
eases, nuclear weapons, and pollution and the environment.3? The survey
included nine African countries: Tunisia, Nigeria, Egypt, Senegal,
Tanzania, Kenya, Ghana, South Africa, and Uganda. All but one African
country ranked pollution and the environment as the least important of the
five concerns.?® FEight percent of Ugandan respondents answered that pol-
lution and the environment was the greatest threat, leading it to be ranked
in fourth place of the dangers, just ahead of religious and ethnic hatred,
which was ranked in fifth place by seven percent of survey takers.>* One
survey of nine African countries does not document definitively the rela-
tive concern that government officials and ordinary people have about
environmental issues. Based on the author’s extensive experience in
Africa, however, it tends to track with impressions acquired over the years.

In comparison, the situation for China is different. China was also
one of the forty-four countries in the Pew study. Of the five dangers sur-
veyed, pollution and the environment were ranked the highest, attracting
the support of thirty-three percent of the respondents.3> A separate Pew
survey found that the Chinese public is increasingly concerned about the
country’s air and water quality.3® In 2012, thirty-six percent of respon-
dents agreed that air pollution was a very big problem.3? In 2013, the per-

31. See infra notes 32-34 and accompanying text.

32. See Greatest Dangers in the World, PEw Res. CTr. (Oct. 16, 2014), http://www
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33. See id.

34. See id.

35. See id.
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http://www.pewglobal.org/2013/09/19/environmental-concerns-on-the-rise-in-china/.

37. Id.
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centage increased to forty-seven percent.>® In 2012, thirty-three percent
thought that water pollution was a big problem.>® The number then grew
to forty percent in 2013.4° This is significant because concerns in China
about domestic challenges, such as those related to the environment, often
manifest themselves later as policy priorities pursued by China outside its
borders. The situation has reached a point where the environmental record
of government officials has become an important part of their evaluation
by the Communist Party; cadres are held accountable for their actions even
after leaving their positions.*!

III. Increasing Attention on the Environment by Chinese Companies
Investing Overseas

The Export-Import Bank of China, the main financing institution for
Chinese companies investing abroad, is one of the leaders in urging better
environmental policies. In 2004, it developed its own environmental pol-
icy and impact assessments whereby it encouraged Chinese companies
venturing overseas to comply with host country policies regarding sustain-
able development and environmental protection.*?

Environmental concerns were not a significant part of the discussion
in the early years of the Forum on China-Africa Cooperation (FOCAC).*3
China seemed to take a disengaged approach to the environmental prac-
tices of Chinese companies operating overseas. At the 2006 FOCAC in
Beijing, Chinese and African leaders agreed to “intensify cooperation in
environment protection, share experiences and boost sustainable develop-
ment on both sides.”** In 2006, an OECD working party on environmen-
tal performance met in Beijing where it agreed, together with the Chinese
delegation, to a series of recommendations concerning environmental
practices.*> The recommendations included the need for improvement of
Chinese “governmental oversight and environmental performance in the
overseas operations of Chinese corporations.”+°
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At the 2009 FOCAC meeting in Sharm el-Sheikh, Chinese and African
officials devoted more attention to environmental issues, especially climate
change. They agreed to use FDI to bolster economic growth and sustaina-
ble development, but did not address the environmental practices of Chi-
nese companies in Africa.*” In 2010, eight Chinese academics, planners,
and economists, along with the support of the Global Environmental Insti-
tute (a Chinese non-governmental organization) published a book titled
Environmental Polices on China’s Investment Overseas.*® The authors con-
cluded that environmental protection policies were badly lacking with
respect to China’s FDI and foreign aid.*® They urgently called for China to
issue guidelines regarding FDI, aid, and loans in other countries.>°

There is growing evidence that China is now encouraging its compa-
nies to follow better environmental practices as they invest in Africa and
other countries. Chinese companies are increasingly using environmental
impact assessments, and sometimes even drawing on the expertise of West-
ern companies that specialize in these studies.>! This development is not
surprising in light of the growing concern about environmental problems
in China and a deeper understanding by the government that it is not in
China’s interest to export its bad practices overseas.>?> In 2013, China’s
Ministry of Commerce and Ministry of Environmental Protection issued
voluntary guidelines that encouraged companies investing overseas to fol-
low local environmental laws, assess the environmental risks of their
projects, minimize the impact on local heritage, manage waste, comply
with international standards, and draft plans for handling emergencies.>3
Bie Tao, an official in China’s Ministry of Environmental Protection, com-
mented that “no side will win if the environment is neglected, and we have
many lessons in this regard.”>*

International environmental advocacy groups have been cautiously
optimistic about the issuance of the guidelines. Grace Mang, Co-Program

47. Forum on China-Africa Cooperation Sharm El Sheikh Action Plan (2010-2012), F.
ON CHiNna-ArFricA CooperaTION (Nov. 11, 2009), http://www.focac.org/eng/ltda/
dsjbzjhy/hywj/t626387 htm. See Tan-Mullins, supra note 44, at 52-53.
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(Oct. 9, 2010), https://www.chinadialogue.net/books/3811—Environmental-Policies-
on-China-s-Investment-Overseas-/en.
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Tmves (Oct. 24, 2014), http://www.nytimes.com/2014/10/25/business/international/
chinese-mining-group-sets-guidelines-for-overseas-interaction.html?_r=1.

52. Notification of the Ministry of Commerce and the Ministry of Environmental
Protection on Issuing the Guidelines for Environmental Protection in Foreign Investment
and Cooperation (promulgated by the Ministry of Commerce of the People’s Republic of
China and the Ministry of Environmental Protection of the People’s Republic of China,
Mar. 1, 2013, effective Feb. 18, 2013), http://english.mofcom.gov.cn/article/poli-
cyrelease/bbb/201303/20130300043226.shtml.

53. Id.

54. China Asks Companies to Mind Environment When Investing Overseds, BLOOMBERG
News (Feb. 28, 2013), http://www.bloomberg.com/news/articles/2013-02-28/china-
asks-companies-to-mind-environment-when-investing-overseas.
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Director at International Rivers, concluded that “the Chinese government
has sent a strong signal to its companies that it expects them to act respon-
sibly and lawfully when operating overseas.”>> Tao Hu, a senior associate
at the World Resources Institute and previously an economist at a research
center associated with China’s Ministry of Environmental Protection, com-
mented that the guidelines provide basic principles for Chinese companies
to integrate environmental protection into their corporate strategies, but
emphasized that the guidelines have no teeth. If companies choose to
ignore the guidelines, there is no penalty.>® Therefore, he suggested China
might eventually have to implement mandatory guidelines.>”

In 2014, the government-affiliated China Chamber of Commerce for
Minerals, Metals, and Chemicals Importers and Exporters announced
guidelines to regulate overseas mining investments and operations. The
guidelines were developed in collaboration with the OECD, the German
development agency GIZ, and Global Witness, an advocacy group that
focuses on natural resource management. These guidelines encourage Chi-
nese companies that invest overseas to pay careful attention to labor issues,
environmental protection, supply chain due diligence, and human rights
concerns. While it is too soon to judge the impact of these guidelines,
initial reactions have been positive.>8

Chinese state-owned and privately owned companies are also demon-
strating greater interest in protecting the environment. One such example
is the United Nations Global Compact, a “voluntary corporate responsibil-
ity initiative that commits businesses to align their operations and strate-
gies with ten universally accepted principles in the areas of human rights,
labor, environment, and anti-corruption.”>® Its seventh Principle empha-
sizes that businesses should “support a precautionary approach to environ-
mental challenges.”®® This involves risk assessment, risk management,
and risk communication.%! According to Principle FEight, signatories
should seek greater environmental responsibility through self-regulation
and dialogue with employees and the public while adopting appropriate
codes of conduct.®? Principle Nine encourages businesses to develop and
diffuse environmentally friendly technologies that use materials with effi-
ciency and cleanliness.53
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(Apr. 23, 2013), http://www.internationalrivers.org/blogs/262/beijing-sends-a-signal-
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The Global Compact counts over 13,000 corporations and other stake-
holders from about 170 countries as signatories.®* By 2015, 272 Chinese
businesses—private as well as state-owned, non-governmental organiza-
tions, and business associations—had signed up.®> The first Chinese com-
pany to sign the Compact did so in 2000.6 The Compact includes mostly
small, medium, and large private companies, with the exception of a num-
ber of large state-owned companies with operations in Africa.5” These
member companies only represent a modest chunk of the several thousand
Chinese companies operating in Africa.58 Also, it is one thing to sign the
Compact and another to implement its guidelines. In fact, little is required
of signatories. Chinese companies, not unlike companies from other coun-
tries, have had a mixed response to the Compact. Members commit to
make the Compact principles part of their business strategies in day-to-day
operations and to submit an annual progress report.°® For example,
Huawei Technologies Co. Ltd. and PetroChina Co. Ltd., both of which are
heavily invested in Africa, have a good track record for submitting their
annual reports.”’® There is, however, a considerable variation in the degree
of seriousness among Chinese companies in complying with the
Compact.”!

In 2012, a company engaged in Africa, the China Petroleum and
Chemical Corporation (SINOPEC), announced that it was issuing the first
white paper on environmental protection by a Chinese enterprise.”? In the
paper, SINOPEC said it was committed to providing sufficient funds for
environmental protection and would adhere to clean production by raising
resource efficiency and developing green energy, and to improving the
emergency response systems to mitigate environmental risk.”> In addition,
SINOPEC said it was committed to the Global Compact.”*

Daniel Compagnon and Audrey Alejandro, both at Sciences Po Bor-
deaux, point out an important distinction in the kinds of Chinese FDI
going to Africa and elsewhere. State-owned companies with close ties to
the Communist Party of China account for sixty-nine percent of the FDI in
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Africa.”> The remaining sources of FDI come from private Chinese invest-
ment banks with government connections: sovereign funds like the China-
Africa Development Fund, Chinese provincial and local governments, and
small private companies and individual businesses.”® Compagnon and
Alejandro concluded that companies most resistant to improved environ-
mental practices in Africa are the small private companies and the
medium-sized ones affiliated with Chinese provincial and municipal
administrations.”” Other experts and organizations that follow this issue
have reached similar conclusions.”®

China’s largest companies are generally in the hands of the central
government.”® Combined with the state-owned banks, state-owned enter-
prises generate more than half of the revenue of China’s five hundred larg-
est companies.8® Out of policy concerns, the government controls a
majority of shares of firms in the defense, energy, and telecommunications
industries. Companies owned by Chinese provinces control about another
quarter of the total revenue.®! These companies compete against each
other as well as with private firms in highly fragmented industries.82
These distinctions are important for a Western audience where the over-
whelming majority of companies investing in Africa come from the private
sector.

IV. Chinese Environmental Practice and Law

A basic understanding of China’s environmental practice and law is
necessary, because Beijing’s domestic policies eventually tend to be
reflected in its approach elsewhere, including Africa. Compagnon and Ale-
jandro conclude that “Chinese companies reproduced in Africa [environ-
mental] practices and attitudes they had routinely adopted at home.”83
They add that the strength of the environmental policy shift in China and
the tendency of Chinese state-owned companies to project these policies
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overseas is the greatest hope for change.®* Yi Yimin, a project officer at
Moving Mountains (an international development charity based in North-
ern Ireland), says that to understand the environmental and social impacts
of China’s investments in Africa, one needs to understand the impacts of
Chinese investment in China.®>

Benjamin Shobert, founder of a private strategy group and senior asso-
ciate at the National Bureau of Asian Research, recently concluded that
“China’s environmental concerns have reached a critical inflection point,
and these issues are increasingly driving national policy in ways that have
key implications for public health, energy outlooks, and efforts to address
global climate change.”®® He emphasized that these environmental
problems contribute to a fundamental vulnerability that China is facing
today: an inadequate healthcare system.8”

There has been a recent shift in China’s focus on environmental chal-
lenges and the need to confront them. In 2008, China promoted the State
Environmental Protection Administration to the Ministry of Environmental
Protection and placed it under the control of the State Council, which is
the approximate equivalent to the American cabinet.®8 In 2012, the Eight-
eenth National Congress of the Communist Party of China adopted “eco-
logical civilization” as one of the five driving pillars of policy.8° At the end
of 2012, the National People’s Congress enacted ten environmental laws
and thirty resource protection laws.”® Local people’s congresses and gov-
ernments adopted more than 700 local environmental rules and regula-
tions, and the departments of the State Council issued hundreds of
environmental regulations.®! China’s first environmental non-governmen-
tal organization appeared in 1994.2 By the end of 2012, almost 8,000
environmental non-governmental organizations had registered with the
Ministry of Civil Affairs.®3

The China Council for International Cooperation on Environment and
Development (CCICED) is a high-level advisory body authorized by the
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Chinese government.”* Its governing body includes several non-Chinese
officers, and it receives some outside funding.”> CCICED concludes that
transformative change concerning environmental protection is underway
in China, although desired results will not be achieved until there are addi-
tional tools, capacity, and financing.”® So far, the emphasis has been on
controlling basic air, water, and soil pollution.?” While progress is being
made on some problems, new ones emerge such as wider groundwater pol-
lution, and the changing sources and complexities of air pollution.”®
China’s recent efforts to achieve “sustainable consumption” also have
important implications for its trade and FDI, which will require more atten-
tion to the product life cycle, and participation in international certifica-
tion and green standard programs.”®

In 1989, the Eleventh Session of the Standing Committee of the Sev-
enth National People’s Congress adopted the comprehensive Environmen-
tal Protection Law of the People’s Republic of China.!%® Article 1 states
that the law is intended to protect and improve the environment by
“preventing and controlling pollution and other public hazards, safeguard-
ing human health, and facilitating the development of socialist moderniza-
tion.”101 Article 2 defines environment broadly as “the total body of all
natural elements and artificially transformed natural elements affecting
human existence and development, which includes the atmosphere, water,
seas, land, minerals, forests, grasslands, wildlife, natural and human
remains, nature reserves, historic sites and scenic spots, and urban and
rural areas.”!02

Article 6 says that “all units and individuals shall have the obligation
to protect the environment and shall have the right to report on or file
charges against units or individuals that cause pollution or damage the
environment.”'93 While Article 9 gives the State Council responsibility for
establishing national standards for environmental quality, Article 16
assigns the responsibility to the local people’s governments to take mea-
sures to improve the quality of the environment for areas under their juris-
dictions.'%* According to Article 35, violators of the law shall “be warned
or fined by the competent department of environmental protection admin-
istration or another department invested by law with power to conduct
environmental supervision and management for” a specified list of
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infractions.10>

As China’s environmental challenges have become more serious, there
has been growing interest in the use of the court system to deal with pol-
luters. Traditional environmental litigation includes tort cases that seek
compensation for harm caused by environmental pollution and “adminis-
trative failure to act” cases brought by local citizens against polluters, prop-
erty developers, and others.1°6 The rights of individuals and other bodies
to take environmental complaints to courts are contained in Article 6 of the
Environmental Protection Law cited above and Article 124 of the General
Principles of Civil Law, which states that “any person who pollutes the
environment and causes damage to others in violation of state provisions
for environmental protection and the prevention of pollution shall bear
civil liability in accordance with the law.”1°7 The primary criminal law
provision in the event of “major environmental pollution accidents” has
historically been Article 338 of the Chinese Criminal Law, which allows for
a maximum criminal sentence of seven years.1%8 In egregious cases involv-
ing fires, explosions, and the breaching of dikes, Article 115 allows for life
imprisonment or even the death sentence.1%°

Since 2005, there has been increasing support to establish an environ-
mental public interest litigation system, which allows any citizen, social
organization, and state organ to bring a lawsuit in a state judicial organ for
the sake of the public interest.!'© A related recent development, especially
since 2007, has been the rapid growth of environmental courts in China
following a pollution crisis in parts of the country.1'! More than 130 envi-
ronmental courts developed between 2007 and 2013.112 They include
environmental divisions within the Intermediate People’s Court, and envi-
ronmental divisions or separate tribunals at the basic court level.1!3 They
also include environmental panels and environmental xunhui courts,
which usually allow judges to work onsite at agency offices.!!* China’s
environmental public interest litigation and the creation of environmental
courts have been significant legal and judicial developments.t1>

While the environmental courts are intriguing innovations, one study
of them suggests that economic growth in China tends to trump environ-
mental concerns.!'® Part of the appeal of the courts is their flexibility in
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the hands of local officials. They demonstrate responsiveness to environ-
mental concerns while sometimes aiding or at least not obstructing eco-
nomic developments and social stability.!!” Rachel Stern, assistant
professor of law and political science at the University of California, Berke-
ley, concludes that “China’s environmental courts are not a step toward
judicial empowerment, as they might appear at first glance, but an effort to
shore up state capacity through an institution designed to coordinate and
act as a backstop for government agencies.”''® The courts constitute part
of a broader effort to encourage environmental protection as a policy prior-
ity,119 as judges do not necessarily see neutrality as part of their job.12¢
Additionally, the courts fit into a tradition of socialist courts as conscious-
ness-raising institutions and serve to support social control.!2!

In 2015, China began to implement its updated 1989 Environmental
Protection Law (EPL), which suggests that China has become more serious
about improving environmental quality.122 The most significant additions
and provisions to the EPL include: (1) increasing the seriousness of the
consequences for violating China’s environmental laws, (2) expanding the
scope of projects subjected to environmental impact assessments, and (3)
allowing nongovernmental organizations to take legal action against pol-
luters in the public interest.123 Article 58 allows non-governmental organi-
zations to file claims in the People’s Court if they (1) are registered with the
civil affairs department at or above the municipal level and (2) have been
focused on environment-related public interest activities for five consecu-
tive years or more. 24 Only about three hundred non-governmental organi-
zations meet both of these requirements.!2> Chinese environmental non-
governmental organizations are relatively new, lacking in resources, and
struggling to cope with numerous environmental issues.!26 Few of them
are paying any attention to overseas investments by Chinese companies.!'2”

Environmental non-governmental groups face major challenges in
China. Chai Jing, a former anchor for state-run China Central Television,
produced with official support a powerful documentary on air pollution in
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China called Under the Dome.128 Released on February 28, 2015 and pro-
moted by the People’s Daily online website, it immediately attracted tens of
millions of viewers.'2° It described a Ministry of Environmental Protection
that was unable to do anything about a steel industry that ignored environ-
mental rules and is helpless against state-run oil companies.!3° China’s
censors ordered the documentary, which had been praised by the new min-
ister of environmental protection, removed from the internet on March 6,
2015.131 While Premier Li Keqgiang and the Minister of Environmental
Protection acknowledged the governmental failings and promised to
enforce China’s environmental laws, the banning of the documentary
revealed divisions in the government on the handling of air pollution, and
marked a setback for civil society groups seeking to improve the
situation.!32

One study concluded that China’s environmental legislation is strong
on paper, but its implementation tends to be weak.13>3 Much depends on
the efforts of local governments, which have considerable autonomy, and
other state agencies. Policies implemented at the provincial and municipal
level are often characterized by apathy and lack of oversight.!3* CCICED
argues that large state-owned companies such as China National Petroleum
Corporation, SINOPEC, and China National Offshore Oil Corporation
“have adopted a series of rigorous environmental protection standards.”?3>
At the same time, CCICED acknowledges that “Chinese enterprises still
appear to be 15-20 years behind” their Western counterparts when it
comes to the adoption of modern social and environmental approaches to
their outward FDI.136 Two Chinese environmental specialists concluded
that China has made steady progress on environmental legislation but still
has an unsatisfactory enforcement system.!37 In particular, they argue that
there are inadequate sanctions for those who damage the environment and
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too few incentives for those who protect it.138

The Ethics Institute of South Africa organized in 2014 a dialogue in
Pretoria for African and Chinese delegates to discuss “Sustainable Business
Relations between China and Africa.”'3° The final report concluded that
Chinese companies are starting to implement pollution control practices
and are increasingly promoting the use of clean energy and environmen-
tally friendly practices.!*® They are also giving greater attention to the
establishment of standards and reporting on environmental and social
impact assessments.'*! In spite of these advances, however, the report said
that Chinese businesses still observe minimal adherence to local environ-
mental standards, rather than a complete adherence to the best environ-
mental management practices.!#2

V. Moving Polluting Industries to Africa

There is a new concern that China will address domestic industrial
pollution by relocating some of its highest polluting industries (such as the
steel, glass, leather, and cement industries) to Africa, Latin America, East-
ern Europe, and other parts of Asia.!4> For example, sulfur dioxide, nitro-
gen dioxide, and dust from heavy manufacturing in Hebei Province are
fouling the air in Beijing.!** The easiest solution is to reduce the number
of highly polluting industries around Beijing, which the government is in
the process of doing.!*> At the same time, African countries are pressing
China to invest in more job-creating industries.!4¢

Hebei Iron & Steel, China’s largest producer owned by Hebei Prov-
ince, announced in 2014 that it would build a plant capable of making five
million tons of steel annually in South Africa.'*” The company plans to
start production in 2017 and may close its mills in Hebei.!4® By 2023,
Hebei provincial authorities hope to relocate offshore the production of
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twenty million tons of steel and thirty million tons of cement.!*? In 2015,
Sinosteel announced plans to develop a major steel plant in Kenya.!>° The
managing director of Sentuo Steel Limited said that the company is adding
500,000 metric tons annually to the company’s existing 300,000 metric
ton plant at Tema in Ghana.!3!

Chinese tanneries in Africa have already raised concerns. China-
Africa Overseas Leather Products SC began operations in Ethiopia in 2010
and almost immediately encountered pollution complaints.!>? Forced to
shut down for forty days, the tannery seems to have resolved the
problems.!33 Jeronimo Group Industries & Trading PLC, a subsidiary of
Chinese glove-making firm Phiss, has been operating in Somaliland since
2008.15% Local residents complained that the company has been dumping
waste into the river, causing harm to the livestock industry.!>> The Somali-
land government has been reluctant to intervene for fear that the interven-
tion would discourage additional foreign investments.!'>® As the
environmental implications of these industries become fully appreciated,
people in recipient countries will almost certainly ask more questions
about the advisability of accepting highly polluting industries, even though
African governments’ desire to create jobs will likely prevail over environ-
mental concerns.

In response to these concerns, Lin Songtian, Director General of the
Department of African Affairs at the Ministry of Foreign Affairs of the Peo-
ple’s Republic of China and former ambassador to Liberia and Malawi, said
defensively that the environmental complaints were instigated by the West-
ern media, which is worried that Africa would improve its industrial capac-
ity and achieve political and economic independence.!>” He added that
having experienced serious environmental problems in China, his govern-
ment did not want to see African countries following the path of pollution
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first and cleaning up later.!>® China, he said, would help African coun-
tries establish industrial access standards and “will regulate Chinese busi-
nesses to abide by the four principles of industrial capacity
cooperation.”'3® This is clearly a situation, however, where African leaders
will have to insist on the highest environmental standards for those indus-
tries that relocate to Africa.

VI. African Environmental Practice and Law

With fifty-four countries in Africa, it is impossible, except at the most
basic level, to generalize about African environmental practices and law.
The 1963 Charter of the Organization of African Unity contained no refer-
ence to environmental protection.!®® The adoption of the African Conven-
tion of Nature and Natural Resources (the Algiers Convention) in 1968 was
the first pan-African effort to deal with environmental issues.1®! In 1985,
African governments established the African Ministerial Conference on the
Environment (AMCEN) to promote regional cooperation in addressing
environmental concerns.!®2 AMCEN is now the main policy-making
forum for discussing Africa’s environmental problems.163 African leaders
began to take greater interest in environmental challenges in the late 1980s
and 1990s.16* In 2003, the African Union replaced the Organization of
African Unity and adopted the comprehensive Revised African Convention
on the Conservation of Nature and Natural Resources (the Revised Con-
vention).!®> The Revised Convention makes a strong commitment to pov-
erty reduction and socio-economic development.!®® Once the Revised
Convention comes into force, it will replace the 1968 Algiers Convention
for those African states that have ratified it.167

While the Algiers Convention had the potential to become a compre-
hensive treaty on the environment for African countries, it never achieved
that goal.'%8 The 2003 Revised Convention will be an improvement only if
its provisions are adequately financed, effective institutional mechanisms
are put in place, and there is a strong non-compliance mechanism.16° The
African Court of Justice and Human Rights, which will have jurisdiction
over matters concerning the Revised Convention, has not yet adjudicated
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any cases.!70 So far, only eight countries have ratified the Revised Conven-
tion; it will not enter into force until it has been ratified by fifteen African
countries.!”! This fact—and the subsequent lack of discussion about the
Revised Convention in African Union meetings—suggest a continuing lack
of priority that African governments give to environmental protection.!??
African leaders understand the link between natural resources and eco-
nomic development.!”> They must now demonstrate that environmental
protection is not a competing interest for scarce financial resources, but a
complementary one.!7#

The African Union has developed an Action Plan of the Environment
Initiative of the New Partnership for African Development.!”> It identifies
eleven regional environmental issues such as climate change, desertifica-
tion, and integrated waste management as priority program areas for
regional environmental cooperation.!”® Like the Revised Convention, it
emphasizes that the environment must be treated in a way that accelerates
poverty reduction and sustainable development.!”” A number of African
sub-regional organizations have also taken up environmental issues. The
Southern African Development Community (SADC) has committed mem-
ber states to sustainable development and ratification of multilateral envi-
ronmental agreements.!’”® SADC has approved the Environment and
Sustainable Development Policy and Strategy Document and a Protocol on
the Environment.!”® The five members of the East African Community rat-
ified a protocol for sustainable development of the Lake Victoria Basin.!8°
The Senegal River Basin Organization, Niger Basin Authority, and the Nile
Basin Initiative were established to improve water resource
management.181

These continental and sub-regional environmental initiatives have suf-
fered, however, due to slow policy implementation, inadequate environ-
mental legislation at lower level institutions, poor legal enforcement, and
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insufficient financial and human capacity to carry out the agreements.'82
It has also been difficult to integrate environmental initiatives into national
development plans and poverty reduction strategies.!83

The approach of individual African countries towards protection of the
environment varies enormously.!18* Some countries have impressive legis-
lation in place, while others lag behind. Even in the case of countries with
a relatively strong commitment to the environment and reasonably good
legislation, there are serious shortfalls in funding and human capacity to
implement programs to protect the environment.18>

In 1997, Ethiopia approved its first comprehensive environmental ini-
tiative, and subsequently implemented strategies and laws to support sus-
tainable development.!86 Ethiopia enacted a wide range of legal, policy,
and institutional frameworks regarding the environment, water, forests, cli-
mate change, and biodiversity.187 Ethiopia has also signed a number of
international environmental treaties.'® The African Development Bank
expressed satisfaction with the government’s institutional framework for
natural resource management and the environment.'®® Ethiopia takes
environmental protection more seriously than most African countries do,
but it continues to suffer from inadequate implementation and enforce-
ment.'° Pollution monitoring, reporting, and verification of abatement
measures have been weak. Lack of human capacity has been the main con-
straining factor.1°!

Mali has relatively well-developed environmental legislation, having
initiated a political and institutional framework dealing with climate
change.'°2 In 2010, it established the National Agency for Environmental
and Sustainable Development, which was responsible for implementing
environmental policy and integrating bureaucratic responses.'®3 Mali also
has a strategy for a green economy and climate change.'°* In 2011, the
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World Bank improved Mali’s score for environmental policy and institu-
tions.193> In 2012, however, a coup d’état resulted in a ninety percent
reduction in the budget of the Ministry of Environment and Sanitation’s
environmental department.!'®® In addition, Mali has low regard for envi-
ronmental legislation and weak human capacity for environmental
improvement.!°” To make progress, Mali must increase international
financing, improve legal frameworks, and strengthen human capacity.!°®

Environmental legislation and policy is of reasonable quality in
Mozambique. Several laws and policies safeguard the environment and
allow communities to benefit from the extraction of local natural
resources.!?® Mozambique has signed many of the major multilateral envi-
ronmental agreements.?’© The government appears to appreciate the
importance of natural resource management and included sections on the
environment and climate change in its 2011-2014 Poverty Reduction
Action Program.2°! On the other hand, implementation, monitoring, and
the link between policy statements and budget allocations are weak. Fund-
ing for environmental protection falls below the minimum recommended
by the World Bank.292 There is also poor coordination among the environ-
mental departments in the sector ministries.?03

Zambia’s body of environmental law is scattered throughout more
than thirty-three pieces of legislation, assigning responsibilities to at least
ten line ministries.2* The 1997 Environmental Impact Assessment regula-
tions require assessments for all investments that have a major impact on
the environment, as well as adequate environmental mitigation mea-
sures.?%> Zambia’s Sixth National Development Plan 2011-2015 includes
the environment as a cross-cutting issue and addresses climate change.206
The Ministry of Tourism, Environment, and Natural Resources and the
Environmental Council of Zambia have a comprehensive environmental
mandate. In practice, however, environmental management largely
depends on the interest and competence of line ministries, which have not
prioritized it.2°7 The environmental institutions are weakly linked to devel-
opment planning, finance, and sector institutions, and lack political power
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and human capacity.?°® They also face severe funding constraints; envi-
ronmental issues are heavily dependent on international funding.2°°
Thus, Zambia struggles to manage its environment sustainably.?1°

Most African states have weak bureaucracies. While their environ-
mental laws are sometimes impressive, implementation is often lacking.2!!
In many African countries, the environmental laws and standards are
much lower than accepted international norms.?!2 African governments
have signed many treaties and agreements but have generally failed to artic-
ulate coherent solutions to their environmental problems.?!3 Given the
weak enforcement of African environmental protection measures, individ-
ual Chinese companies operating in Africa will have discretion as to
whether they assume responsibility for sound environmental practices.
Most African governments do not consider the issue a high priority or do
not have the resources to improve the situation significantly.

VII. Amount and Composition of Chinese FDI to Africa

It is important to put China’s FDI to Africa in the context of all FDI
flows to Africa. Investment by every country or company that sends FDI to
Africa has potential environmental implications. Thus, it follows that
Western companies have environmental records in Africa that are similar
to those of Chinese companies in more recent years, given that their cumu-
lative investments far exceed China’s FDI in Africa.2'* While this analysis
is not about the environmental impacts of Western companies, it is impor-
tant to recall that the records of some of these companies are also subject to
severe criticism. It is equally important to understand that cumulative
non-Chinese FDI in Africa is significantly greater than cumulative Chinese
investment.2!> Since the beginning of the twenty-first century, China has
become one of the most important sources of FDI for Africa on an annual
basis.?!'6 This phenomenon, combined with China’s perceived environ-
mental lapses, has brought more attention to the environmental impact of
Chinese investment.

Quantifying China’s total cumulative FDI in Africa is difficult. The
official Chinese government figure is $21.23 billion as of the end of
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2012.2'7 There is the problem noted earlier of defining China’s FDL
China only began an annual publication of official communiques of FDI,
which it calls outward direct investment (ODI), in 2003.218 China distin-
guishes between financial and non-financial FDI; financial FDI was
excluded from the official figures before 2006.21° The reliability of the
data is limited for several reasons. The data capture only certain forms of
investment. The procedures for obtaining permission to invest outside
China are cumbersome, leading some investors—especially in the private
sector—to invest without observing the process. China also relies on infor-
mation supplied by foreign partners.22¢ Significant Chinese FDI goes to
Hong Kong and Macau, where some of it continues to other parts of the
world, including Africa. Such transactions are not captured as Chinese
FDI to Africa.22! The same problem exists with tax havens such as the
British Virgin Islands and the Cayman Islands.22? The net result is that
cumulative Chinese FDI in Africa is considerably higher than the official
figure, but the actual amount is not known.

Even with an assumption of more Chinese FDI in Africa than acknowl-
edged by the government of China, China’s FDI still falls substantially
below that of several other countries. For example, at the end of 2012,
American companies had cumulative FDI in Africa totaling $61.4 billion, a
larger figure than even the highest estimates for Chinese FDI in Africa at
that time.223 Of course, American companies have been investing in Africa
over a longer period of time than Chinese companies. Put differently, the
official figure for China’s investment flow to Africa in 2012 was $2.52 bil-
lion.22# Global FDI flows to Africa in 2012 totaled $55 billion.22> Using
Beijing’s conservative figure, China provided less than five percent of all
FDI going to Africa in 2012.226 The environmental practices of other for-
eign companies investing in Africa vary and there are likely a few with an
equal or worse record than those from China.

The principal recipients of Chinese FDI have been South Africa, Nige-
ria, Algeria, Sudan, Zambia, and Angola.?2” They received seventy-five per-
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cent of China’s FDI flows to Africa between 2003 and 2010.228
Unsurprisingly, these countries are well-endowed with either minerals or
0il.22° But, except for Sudan, these are among the primary destinations for
FDI from other countries.?3° Excluding the financial sector, in 2009 about
thirty-nine percent of China’s FDI to Africa went into mining and energy,
twenty-five percent into manufacturing, and sixteen percent into construc-
tion.23! These are all sectors that tend to have high environmental impacts.
By the end of 2014, the top five industries for China’s FDI stock in Africa
were construction at 24.7 percent, mining at 24.5 percent, financial ser-
vices at 16.4 percent, manufacturing at 13.6 percent, and scientific
research and technology services at 4.2 percent.?32

VIII. Chinese FDI and Economic Sector Impacts

As is the case for most FDI in Africa, Chinese investment is concen-
trated in sectors of the economy that are especially vulnerable to environ-
mental concerns. China has traditionally been more important as a buyer
of African energy than as a developer of oil and gas.?33 Because of Western
sanctions, Sudan was an exception. China played an early and important
role by investing in the development of Sudan’s oil fields, pipelines, and
refinery infrastructure.23# In recent years, China has devoted more FDI to
developing energy in additional African countries such as Gabon and
Angola.?3> Nevertheless, Western companies opened most of Africa’s oil
and gas resources and continue to be the most important players.?3¢ Qil
companies in China and other Western countries have been criticized for
their environmental practices. For example, in Angola, British Petroleum
and Chevron routinely conduct environmental impact assessments, while
SINOPEC does not.237 On the other hand, the Western majors routinely
flare gas from their wells in the Niger Delta, a process that contributes
significantly to global warming.238

Chinese companies have invested in mining projects throughout much
of Africa, including the Democratic Republic of the Congo, Guinea,
Zambia, South Africa, and Gabon. These projects require large initial
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investments in technology, equipment, and infrastructure, so China’s state-
owned companies tend to dominate in this sector.23® The mines are some-
times located in ecologically fragile areas with a high risk of environmental
degradation.?*® The mines often generate greenhouse gases and solid and
liquid waste, including hazardous products like cyanide and mercury.24!
The mines can also harm the mining communities and persons living in
the vicinity of the mining activity.?*? Chinese companies often negotiate
mining concessions in the absence of competitive bidding and environmen-
tal assessments.>*> African governments contribute to the problem by fail-
ing to insist on environmental impact statements and enforce existing
environmental regulations.?* In recent years, however, Chinese compa-
nies have paid more attention to mitigating the harmful impacts.24>

While some Chinese fishing companies have FDI in Africa, most Chi-
nese activity involves offshore fishing in accordance with treaties and
agreements not directly linked to FDI. About two-thirds of China’s global
catch comes from the seas adjacent to Africa.?#¢ The China National Fish-
eries Corporation has eight offices in Africa, and factories in Mauritania
and Senegal.?*” China Fishery Group Limited also has investments in
Africa, although only about six percent of its 2014 revenue came from Afri-
can waters.2*® Chinese fishing vessels have been criticized for worsening
food insecurity in Africa because they catch small species such as mack-
erel, which is the main source of food and income for small-scale African
fishermen.2*® A more serious problem resulting from this illegal fishing is
the depletion of the marine resource base and the attendant ecological
impacts.?>© Chinese companies are also accused of failing to respect fish-
ing quotas and infringing fishing zone regulations.?>!
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China is the largest importer of Africa’s tropical wood, receiving more
than three-quarters of its timber exports, mostly in the form of raw logs
until prohibited by African governments.2>2 While most of this activity
constitutes trade, some of it involves FDI by Chinese logging and timber
trading companies. By 2010, Chinese companies owned about twenty-five
percent of the timber concessions in Gabon.?>3 Increasingly, Chinese
companies have left trading to become concession holders in order to
ensure a steady supply of timber for the Chinese market.2>* For example,
more than ninety percent of Mozambique’s timber goes to China, while
Equatorial Guinea exports about seventy percent of its wood products to
China, the Republic of the Congo exports about fifty percent to China, and
Gabon exports about forty percent to China.?>> Gabon is Africa’s largest
timber exporter and in 2009 Gabon provided almost four percent of
China’s total timber imports.2>®

Poor forest governance in Africa has resulted in serious unsustainable
or illegal harvesting. This has caused the loss of biodiversity and the abuse
of forest communities’ rights. For example, the Hong Kong-owned
Vicwood Pacific acquired the Cameroon subsidiaries of the Thanry Group,
one of the largest logging companies in the Congo River Basin.2>” Came-
roon exports about eleven percent of its timber to China.?>® Between 2000
and 2002, the Thanry Group was fined more than $1.3 million for violating
forestry laws, including cutting undersized trees, logging outside legal
boundaries, and logging in unallocated concessions.?>° A recent investiga-
tive study of China’s importation of illegal timber from Cameroon con-
cluded that it might jeopardize Cameroon’s agreement with the European
Union to fight illegal logging and illicit timber commerce.26°

The Center for International Forestry Research concluded in a review
on Chinese forest practices in four African countries that Chinese compa-
nies have a tendency to violate local laws alongside African counterparts
and some European companies.?®! The violations, which sometimes
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involve the active participation of African government officials, include
abuse of permits and concession licenses, bribery, operating without man-
agement plans, under-reporting export volume, smuggling raw logs, and
harvesting and transporting undesignated species.?62 If these practices by
both Chinese and non-Chinese companies continue, the unsustainability
of Africa’s hardwood timber will be the greatest threat to the
environment.263

China’s government is sensitive to the criticism encountered by its
companies in the forestry sector and has made progress in countering ille-
gal logging.26% In 2009, the State Forestry Administration and the Minis-
try of Commerce issued voluntary guidelines that encouraged Chinese
companies to manage, utilize, and protect overseas forests in order to play a
positive role in sustainable development of global forest resources.2%> In
2013, the International Institute for Environment and Development, the
Chinese Academy of Forestry, and the Global Environmental Institute held
a two day meeting in Beijing to discuss the perception and evidence con-
cerning China-Africa forest governance from both the Chinese and African
perspectives.2®¢ In 2014, China co-hosted an international workshop on
promoting legal and sustainable trade and investment in forest products,
where it discussed its draft guidelines for Chinese companies.?®” The
Environmental Investigation Agency praised the process but argued that
the draft guidelines will be ineffective because they are voluntary and too
limited in scope.?¢8

The environmental issue for which China has attracted the most criti-
cism is the importation of products taken from African endangered spe-
cies, especially elephant ivory and rhino horn.?%® China is the world’s
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largest importer of illegal ivory.2”® The poaching of African elephants has
reached the point where it threatens the long-term viability of the spe-
cies.2”! While most of this activity falls into the category of illegal trade
involving African suppliers and Chinese merchants living in both Africa
and China, some of it has indirect links to Chinese FDI. Chinese timber
companies operating in Mozambique have been charged with adding ele-
phant tusks to shipping containers of wood products destined for
China.2”?2 In 2011, for example, 126 tusks were found in a container of
timber belonging to a Chinese company, Tianhe.2”3 Chinese nationals
also play a major role in the illegal trade of rhino horn. Almost eighty
percent of the reported seizures of rhino horn in Asia, the largest market
for the product, between 2009 and 2012 took place in China.2?”* The
influx of Chinese immigrants to southern Africa led to a rise in the traffick-
ing, although Vietnamese nationals are beginning to dominate the trade.?”>
Chinese rhino horn smugglers are also linked to the abalone smuggling
market in South Africa, a market that is dominated by Chinese
smugglers.27°

On the other hand, in recent years China has become the single most
important source of financing for, and builder of, hydropower dams in
Africa.2”7 These projects are done under contract with African govern-
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ments and do not qualify as FDL.278 These projects, however, have both
important positive and potentially negative environmental impacts. On the
positive side, the dams provide a clean source of power that is usually more
affordable than energy produced from sources with higher carbon emis-
sions.?”® On the negative side, some but not all of these projects had envi-
ronmental, social, economic, and cultural costs.289 Chinese, German, and
French companies built the Merowe Dam on the fourth cataract of the Nile
in Sudan, and China and Arab countries financed the dam.28! It never had
a proper environmental impact statement and displaced more than 50,000
people from the Nile Valley.282 China’s Export-Import Bank financed the
Mphanda Nkuwa Dam on the Zambezi River in Mozambique.?83 It did not
have an adequate environmental impact assessment and could derail
efforts to restore the lower Zambezi Delta.?8* China is building the Bui
Dam on the Volta River in Ghana.?8> It will flood nearly a quarter of Bui
National Park, destroying habitat for hippos and causing the resettlement
of 2,600 people.?8® China’s biggest bank provided a $500 million equip-
ment loan for the Gibe III Dam on the Omo River in Ethiopia.?87 Environ-
mentalists claim Gibe III will have devastating social and environmental
impacts on the Lower Omo Valley and Lake Turkana in neighboring
Kenya.288

Wind and solar power have minimal environmental downsides.?8°
China is the world’s largest manufacturer and exporter of solar panels.2°°
Africa remains a small but growing percentage of its export market.?°!
China is demonstrating increasing interest in small renewable energy
projects both as a way to make money for its companies and to assist Afri-
can countries in the development of this sector.?®? Chinese companies
such as Yingli Solar and Suntech Power Holdings are establishing joint ven-
tures in South Africa, Benin, Sierra Leone, and Mozambique.2®3 China’s
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Hanergy Group announced it is investing $1 billion to construct a 400
megawatt solar power plant in Ghana.2®* In 2014, Chinese solar manufac-
turer Jinko Solar Holding Company opened a factory in Cape Town, South
Africa, making it the first Chinese producer of solar panels in Africa.2%>
Chinese wind turbine manufacturers such as the China Longyuan Power
Group are also expanding into African markets.?®® The company
announced the development of two wind farms in Northern Cape Province
of South Africa of 100 and 144 megawatts each.2°7 These developments
show that Chinese trade and FDI are making a positive contribution to
Africa’s environment in the wind and solar sectors.

IX. Chinese FDI and Africa’s Environment: Case Studies

The examples of Chinese investments discussed below demonstrate
the generally negative impacts of Chinese investments on the environments
of African countries. Reports of neutral or even positive environmental
impacts of FDI from any company, irrespective of nationality, are rarely
documented. As a result, this section presents an overtly negative and
therefore potentially biased account. Regardless of potentially one-sided
environmental findings, it is undisputed that Chinese companies must
improve their environmental practices as they continue to invest in African
countries.2°8

A. Oil Sector Investment in Sudan and South Sudan

Chevron discovered oil in Sudan in the late 1970s and was responsible
for the early development of oil wells in the region.2%® As a result of contin-
uing civil war in Sudan, however, and worsening relations between Sudan
and the United States, Chevron sold its concessions in 1992.390 The China
National Petroleum Corporation (CNPC) was one of the first foreign com-
panies to express an interest in taking over Chevron’s concession.3°! In
1995, China signed an agreement with Sudan for oil concessions in
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exchange for credit at reduced interest rates, thereby helping China’s oil
companies invest in Sudan.3%2 In late 1996, CNPC took the largest share
(forty percent) of the Greater Nile Petroleum Operating Company, the
umbrella organization responsible for developing the oil fields in Sudan.303
In 2000, CNPC established the Petrodar Operating Company, which
included the Malaysian national oil company, several minority stakehold-
ers, and eventually SINOPEC and the Indian national oil company.3°*
CNPC subsequently developed the pipeline and refinery infrastructure and
drew on the services of subsidiary Chinese companies for oil services and
construction.®®> Among these companies were the Zhongyuan Petroleum
Engineering Company, Great Wall Drilling Company, and the China Petro-
leum Engineering and Construction Corporation.>%¢ Through these vari-
ous projects, CNPC financed most of Sudan’s oil sector development.3°7
Between 1999 and 2011, Sudan was China’s sixth largest source of
imported oil, supplying on average five and a half percent of total imports
annually.308

Sudanese oil production peaked in 2007 at about 483,000 barrels per
day.3%9 A natural decline in small and medium-sized oil fields as well as a
lack of investment in secondary recovery resulted in falling production.31°
The independence of South Sudan in 2011 and subsequent division of the
country left about seventy-five percent of known oil reserves in South
Sudan and twenty-five percent in Sudan.3!'! These divisions led to disputes
between Sudan and South Sudan over fees for use of the pipeline infra-
structure in Sudan and led to a lengthy shutdown of production in South
Sudan.3!? Not long after the shutdown was resolved, civil war broke out in
South Sudan in late 2013, significantly reducing production and forcing
the evacuation of hundreds of Chinese workers from the oil fields.3!3

The development of oil fields required seismic surveying and led to
hundreds of kilometers of bulldozed tracks, destroying farmland and
increasing deforestation.3!* Road construction disrupted water flows,
which damaged irrigation systems and forced the evacuation of several
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communities.>!> The discharge of contaminated “produced water” from
oil reservoirs and the improper disposal of drilling mud and other wastes
were the most damaging impacts on the environment. These practices
killed livestock and caused serious illnesses in nearby communities.?'6
Chinese companies tried to mitigate the negative environmental impacts of
oil production by building water wells, schools, and hospitals in affected
communities.>!” Chinese companies also contributed to improvements in
agriculture, new road construction, better access to markets, and wider
mobile phone coverage.318 Despite these contributions, Luke Patey, who
has carefully researched the China-Sudan oil relationship, concluded that
it was no surprise that CNPC engaged in environmental degradation
because “the company has a deplorable track record in environmental man-
agement at home.”31°

Despite Chinese companies’ impacts on the environment, Sudan’s
Ministry of Energy and Mining is responsible for overseeing environmental
laws and regulations in the oil sector.3?° Sudan’s Petroleum Wealth Act
and Environmental Protection Act set down the rules for environmental
preservation.>2! These Acts, however, make clear that Sudanese govern-
ment officials were more interested in advancing the oil industry than
implementing environmental laws.322 Absence of careful government
supervision encourages oil companies to engage in poor environmental
practices,?2? and environmental impact assessments in Sudan are often
substandard and conducted only after operations have begun.32# Others
were shelved after completion with little follow-up.32> As a result, Chinese
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companies and oil workers became the targets of violence by local
communities.326

B. Oil Sector Investment in Chad

ExxonMobil, Chevron, and Malaysia’s PETRONAS have the longest
and most significant engagement in Chad’s oil sector, which has been pro-
ducing oil since 2003.327 When China resumed diplomatic relations with
Chad in 2006, investment in the oil industry was at the top of China’s
agenda.?28 CNPC purchased all the shares related to a permit in Chad that
were held by a Canadian oil company.>2° CNPC then solicited $1 billion
in Chinese financing to build a 311-kilometer pipeline connecting oil fields
in the Bongor Basin in east-central Chad to a refinery about fifty kilometers
north of the capital of N’'Djamena, in what was known as the Rénier pro-
ject.>30 While the project is innovative, the scope is small. The refinery
has a maximum production capacity of 40,000 barrels a day, but is
processing well under this amount.?3! There have been persistent disagree-
ments between CNPC and the government of Chad on the price of fuel
produced in the refinery, resulting in the closure of the refinery at one
point.332

Environmental regulations for the oil sector are more developed in
China than in Chad, but earlier experience in Chad with Western oil com-
panies and the World Bank resulted in relatively sophisticated standards
that were usually enforced.?33 It is not clear if China’s laws and regula-
tions relating to environmental impact assessments apply to the project in
Chad.>3* In any event, CNPC began an environmental assessment of the
Ronier project in 2008, which was completed in about a year.33> The
CNPC China Design Institute conducted the study on the refinery while a
Chadian engineering consultancy firm reviewed the oilfields and pipe-
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lines.236 Neither study was fully disclosed to the public, which is contrary
to Chadian law but in compliance with Chinese law.337 Construction
began in the oil fields and along the pipeline route before approval of the
environmental assessment.>3® This was contrary to both Chadian and Chi-
nese law.33° The study on the refinery (sixty percent owned by CNPC and
forty percent owned by the government of Chad) was completed and
approved by the appropriate ministries before the start of construction.3+°

Once construction was underway, residents complained about traffic
noise and air pollution caused by CNPC truck convoys, and drew attention
to untreated wastewater at one of the company’s waste sorting plants.>*!
CNPC took corrective measures.>*? There was reportedly minimal impact
on biodiversity and wildlife in the project’s vicinity.3*> CNPC agreed to
offer compensation to villagers whose agricultural land had been displaced
but at a less generous level than the compensation Exxon had previously
provided.3** A study in 2009 and 2010 that compared the Exxon-led
investment in Chad to the Ronier project concluded that both companies
experienced relatively similar non-compliances during the construction
phase related to dust, noise, quarries, waste material, road accidents, com-
pensation, and other concerns.>*> Both companies addressed the
problems quickly.>*¢ The major difference was Exxon’s transparency,
while CNPC established extremely restrictive procedures for communica-
tion with external stakeholders.?#” Dialogue posed a real challenge for
CNPC, which tended to meet only with officials in the Ministry of Petro-
leum, while Chinese executives working with CNPC rarely met with local
authorities.3*8

CNPC’s situation in Chad subsequently deteriorated. In 2013,
Chadian oil minister Djerassem le Bemadjiel suspended all CNPC opera-
tions for flagrant environmental regulation violations while exploring for
crude 0il.>*® The minister alleged that CNPC did not have the equipment
for cleaning up oil spills and intentionally allowed oil to spill.33° In 2014,
Chad withdrew five exploration permits after CNPC refused to pay a $1.2
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billion fine for “unacceptable practices” that led to oil spills around drilling
sites.3>! The Chadian government also announced that it intended to press
charges against CNPC at courts in N'Djamena and Paris.?>>2 At the end of
2014, the minister announced that CNPC agreed to pay $400 million in
compensation for environmental violations and to give Chad a ten percent
share in its active oilfields as well as a twenty-five percent stake in future
productive fields.?>3 Chad agreed to drop its arbitration case against
CNPC, and allow it to export oil through the Chad-Cameroon pipeline.3>*
It is possible that the alleged environmental violations were a ploy by Chad
to force China to pay more for its oil concessions.

C. Mining Investments in the Democratic Republic of the Congo (DRC)

In 2008, a consortium of Chinese companies (sixty-eight percent
stake) and the DRC’s Gécamines (thirty-two percent stake) signed a joint
venture agreement under the mname Sino-Congolais des Mines
(Sicomines).?>> The package included both development assistance and
FDIL.356 The lead Chinese company is China Railway Engineering Corpora-
tion, subsequently joined by Sinohydro, Zhejiang Huayou Cobalt, and
China Machinery Engineering Corporation.3>” The original agreement,
which was not initially made publicly available, was said to constitute a $9
billion loan from China for both mining investment and national infra-
structure to be repaid with profits from Sicomines’ copper and cobalt
mines.3>8 After the Paris Club donors and International Monetary Fund
raised concerns about the loan’s negative impact on the DRC’s debt, the
project was scaled back in 2009 to an estimated $6 billion: $3 billion for
national infrastructure and $3 billion for the mining investment.>>°

The agreement included mining rights for Sicomines in Gécamines’
concession near Kolwezi, known as Dikulwe-Mashamba (DIMA), one of the
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world’s largest confirmed copper reserves.36© DIMA contains an estimated
ten million tons of copper and cobalt, profits from which will be divided
between China and the DRC in accordance with their sixty-eight percent
and thirty-two percent ownership stakes.>®! The DIMA concession is
located largely within long-standing Gécamines pits, where deforestation
occurred many years ago and little additional impact on forests is
expected.>%2 New quarries may be opened, however, with environmental
impacts.3®3 The law requires approval of an environmental mitigation and
rehabilitation plan, an environmental impact assessment, and a project
environmental management plan.3%* There is concern that the Chinese
companies and the DRC signed the agreement without any prior assess-
ments or plans.36> It is also unclear who is to implement any environmen-
tal plans due to the ownership structure of the joint venture and the fact
that the DIMA concession is a Gécamines holding.3°6 During early pros-
pecting, Sicomines reportedly destroyed some agricultural fields and dis-
turbed local schools.367 Additionally, approximately 200 local residents
were displaced without compensation,3%® and there is a possibility that
thousands of residents could be evicted.>6°

A representative of the embassy of China in Kinshasa said his govern-
ment does not have responsibility for environmental impact statements or
their implementation, but Chinese companies are familiar with them. Chi-
nese investment banks require such statements but are not in a position to
enforce their implementation.3”° Sinohydro did submit an environmental
and social management plan, but it is unclear if other Chinese companies
submitted plans and assessments and, if so, whether they had been
approved.?”! Similar to other African countries, Chinese companies have
been reluctant to make public plans and assessments associated with envi-
ronmental impacts.?72 As a result, the perception of Chinese inattention to
the environment may be more negative than the situation merits.3”3 In the
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case of the DRC, China faces additional criticism because a number of
small, private Chinese companies, which are the most significant mine
operators in Katanga region, have a track record for poor environmental
practices.>”* Although these companies are unrelated to the Sicomines
agreement, they tend to give all Chinese mining companies a bad name.
The DRC created the Environmental Study Group to collect environ-
mental data, coordinate all activities related to environmental and social
assessments, ensure compliance with environmental standards, promote
the environmental assessment capacity of the government, and prepare an
annual environmental report.37> As of 2011, the organization had only
seventeen employees and had to outsource the review of environmental
assessments to multidisciplinary panels.376 The DRC’s environmental reg-
ulatory capacity is especially weak, which underscores the need for Chi-
nese companies and those from other countries to act responsibly.377

D. QOil and Iron Ore Investments in Gabon

In 2002, Gabon designated a quarter of its territory as a nature reserve
to protect mainly pristine rainforest that hosts a variety of flora and
fauna.378 Environmental concerns over Chinese practices first arose when
SINOPEC began prospecting for oil in the Loango National Park.37° A
U.S.-based environmental non-governmental organization, Wildlife Con-
servation Society, and a local environmental group accused SINOPEC of
dynamiting and polluting the National Park and destroying the forest with
the construction of new roads.>8® In 2006, the government of Gabon
ordered SINOPEC to halt its exploration activities.3®! SINOPEC subse-
quently had the Dutch company that did the original environmental assess-
ment partner with a Gabonese organization and the World Wildlife Fund
to do a new assessment, which one study says was of high quality.382
SINOPEC then resumed its exploration for oil.383

The problem with SINOPEC occurred at the same time that the China
National Machinery and Equipment Import and Export Corporation

374. See Samentha Goethals et al., Chinese Mining Operations in Katanga: Democratic
Republic of the Congo, Rts. & AccountasiLiTY IN DEv. 5, 6 (Sept. 2009), www.raid-uk
.org/sites/default/files/drc-china-summary.pdf.

375. See Putzel & Kabuyaya, supra note 360, at 9.

376. Id.
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378. Rasmus Reinvang & Jo Egil Tobiassen, Investing in Global Warming: A Survey of
Energy and Environment-related Investments in China by the World’s Second Largest Sover-
eign Wealth Fund in 2008, with Recommendations, WWF Norway 20 (2009); Ian Taylor,
China’s environmental footprint in Africa, cHiNADIALOGUE (Feb. 2, 2007), https://www.
chinadialogue.net/article/741-China-s-environmental-footprint-in-Africa.

379. Reinvang & Tobiassen, supra note 378, at 20; Taylor supra note 378.
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Stup., STELLENBOSCH U. 16 (2009).
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(CMEC) and Sinosteel Corporation were at an early stage of developing a
multi-billion dollar iron ore concession in the Bélinga Mountains.384
China’s Export-Import Bank was to provide the financing for developing
the mine and infrastructure.3®> The joint venture company known as
Comibel would then repay the loan through its mining revenues over
twenty-five years.>8® The project included construction of the Ivindo Dam
to provide power, a 560 kilometer railway line linking Bélinga to the coast,
and a deep water harbor north of Libreville, the capital.>87 Negotiations
over the terms of the project were privately held in the office of Gabon’s
president.>8® The World Bank and several non-governmental organizations
objected to the secretive nature of the discussions and also to the fact that
the Ivindo Dam would have negative impacts on the Ivindo National
Park.38°

In 2008, Marc Ona Essangui, the president of Brainforest, an environ-
mental nongovernmental organization in Gabon, sent a letter to the presi-
dent of China’s Export-Import Bank complaining that the infrastructure
work being done by CMEC in the Ivindo National Park had caused massive
deforestation and threatened the Kongou falls on the Ivindo River.3°°
Brainforest said that the project might also cause heavy pollution, resulting
in harm to the local fishing industry.>®! The letter pointed out that
Gabonese law requires CMEC to conduct a local information campaign to
explain the impact of the project on the local people, something it had not
done.?°? In addition to sending the letter, Essangui allegedly attempted to
incite a rebellion and thus was briefly arrested in Gabon.33 Thereafter, in
2009, he received the Goldman Environmental Prize for Africa.3%4

In 2011, Comibel lost the rights to Bélinga’s iron ore deposits because
development of the project had fallen behind schedule.3°> In 2013, the
government of Gabon reached an agreement with Comibel to take back the
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iron-ore deposits and reopen bidding for exploiting the ore.3°¢ Gabon also
revised the mining code to take into account these earlier problems.3°7
Nevertheless, the proposed open pit iron-ore mine continues to attract
opposition from local residents and environmental groups on the grounds
that it is located in an area of high biodiversity near Ivindo National
Park.3°® While Gabon expects to open the auction process for exploitation
of the iron ore in 2016, it is not clear if Chinese companies will join the
bidding.3°°

E. Timber Trade and Investment in Mozambique

China is the largest importer of Mozambique’s hardwood timber,
receiving about ninety percent of exports in recent years.*°° An estimated
eighty percent of all logging in Mozambique is illegal. #°1 A huge percent of
the timber exported to China, therefore, has been harvested illegally.#02
Some species of tree require more than two hundred years to reach matur-
ity and are highly prized by manufacturers in China, and also as finished
goods by consumers around the world.*°3 Consequently, proper manage-
ment of these forests and ensuring their sustainability is a critical issue.
Chinese timber engagement in Mozambique traditionally constituted trade
rather than FDL#0% In fact, this became one of the complaints heard
locally.#05 Chinese companies emphasized quick returns by purchasing
indigenous timber rather than investing in processing facilities and sus-
tainable forest management.*°¢ One study concluded that Chinese opera-
tors have no interest in the sustainable development of the forestry
sector.*07 Instead, Chinese operators are interested in making profits, and
when all of the easy money dries up they go elsewhere.#08

There are no Chinese investors in Mozambique’s more permanent for-
estry plantations.*0® Chinese nationals preferred to purchase timber
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through a licensed Mozambican rather than work as a Chinese operator.+1°
If there were illegal activity or some other problem, the Chinese trader was
then one step removed from the operations. In the mid-2000s, however,
Chinese entrepreneurs began to acquire their own concessions in order to
ensure access to timber supply.*1! For example, Mozambique First Inter-
national Development (MOFID) is a Chinese company that developed a
timber concession in the Cabo Delgado province.*!2

The most common illegal activities in the timber trade include harvest-
ing in excess of licensed amounts, harvesting without a license, and har-
vesting in an area other than the licensed area.*13 There is also the illegal
transit and purchase of timber and the illegal export of unprocessed
logs.#1% There is evidence of discrepancies between the maximum allowa-
ble amount of timber to be cut, official records, and Chinese imports.*1>
In 2009, Chinese-owned Kings Way “was caught attempting to smuggle
illegal timber into China and subsequently fined.”#¢ In 2013, Kings Way
was again caught smuggling illegal timber and lost its operating license for
ayear.*'7 During the same year, MOFID also had its license suspended for
one year for attempting to smuggle illegal timber to China.*'® In 2015,
Mozambique opened an investigation of illegal timber exports to China,
stating that it had identified seventy containers of wood known as chanate
shipped from the port of Beira without authorization.*!°

In 2011, the director of Mozambique’s Forest Authority met with
senior officials of the Chinese State Forestry Administration. This meeting
had the purpose of agreeing on a memorandum of understanding on joint
objectives for sustainable forest management.*?° Key themes included law
enforcement, technical and financial capacity building of Chinese compa-
nies owning forest concessions in Mozambique, and the development and
sharing of databases on logging and the timber trade.*?! While this was a
step in the right direction, it is not clear whether the two parties have
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signed the memorandum.*?2 In 2013, officials from Mozambique and
China organized a workshop for Chinese companies operating in the coun-
try.#23 They discussed the Chinese State Forestry Administration’s volun-
tary guidelines for companies operating overseas.*>* One month after the
workshop, several of the companies in attendance were caught illegally
exporting logs.*2> Mozambique imposed penalties on the offending com-
panies, but China took no action.*2°

Forest sector policies in Mozambique are subverted by China’s poli-
cies, the business practices of Chinese companies, the personal interests of
Mozambican elites, and the petty corruption of local government offi-
cials.*2” Mozambican leaders are also reluctant to press China and its
companies too forcefully because of fear of jeopardizing significant Chi-
nese investment in the country.*2® Daniel Ribeiro, a founder of an environ-
mental non-governmental organization in Mozambique, concluded, “At the
end of the day we Mozambicans must take the lion’s share of the blame for
this environmental tragedy. Mozambique set the corrupt rules of this game
and Mozambique invited the corrupt players. China is just good at exploit-
ing our rules of injustice, corruption and abuse.”#2°

Conclusion

Western and many of Africa’s independent media and environmental
organizations have a generally negative perception of the environmental
impacts of Chinese investments in Africa.#30 Although there are excep-
tions, the government-controlled press and African officials tend to eschew
criticism of Chinese companies.*>! Even though the perception of Chinese
performance is more negative than the reality of the situation, there is
plenty of room for legitimate criticism. The issue is that generally critical
accounts get more attention than positive ones, and negative stories are
more likely to be recycled year after year.#3? Regardless of the improve-
ments in the operations of Chinese companies, the changes are slow to be
covered by the press and environmental groups.*33

To a considerable extent, Chinese environmental policy, lending insti-
tutions, and companies investing in Africa are playing catch-up. In 2004,
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China’s Export-Import Bank adopted voluntary environmental guidelines,
which became public in 2007.#3* The guidelines state that projects that
are harmful to the environment or do not obtain environmental approval
will not be funded. If there are unacceptable environmental impacts dur-
ing project implementation, the Export-Import Bank requires immediate
remedial action or it will discontinue financial support.*>> World Bank
president Paul Wolfowitz, however, pointed out in 2006 that eighty percent
of the world’s commercial banks in their financing arrangements respected
the Equator Principles, a framework for managing environmental and
social risks.#3¢ The large Chinese banks did not apply them.*3”
Wolfowitz acknowledged that Chinese banks are relatively new to financ-
ing investment in Africa. He urged them not to make the same mistakes
that, for example, France and the United States made earlier in Zaire.+38

lan Taylor, who has written extensively on China-Africa relations,
commented in 2007 that numerous examples exist where Chinese compa-
nies have been caught flouting environmental laws and collaborating with
criminals in the exploitation of Africa’s natural resources. He noted that
while Western companies do the same, “the lack of a powerful environmen-
tal lobby within China that can effectively critique Beijing’s actions in
Africa is a real worry.”#3° Peter Bosshard of International Rivers wrote in
2008 that China has started the process of establishing environmental
guidelines for overseas investments. He emphasized that the guidelines
need to become more comprehensive and binding. He concluded that
“strengthening China Exim Bank’s environmental policies will help miti-
gate the environmental impacts of Chinese investments in Africa.”#40

In more recent years, the government of China has become more sensi-
tive to criticism of overseas investment by Chinese companies. It has made
a concerted effort to improve environmental guidelines and encourage
their implementation. It also encourages Chinese companies to apply Chi-
nese laws and standards in their overseas operations.**! Generally large
state-owned companies have been more receptive than medium and small
companies, especially those in the private sector.**> Until now, Chinese
companies operating overseas are only subject to voluntary guidelines.*+3
Unless China makes these guidelines mandatory and attaches penalties to
infractions, the guidelines will not likely change the behavior of many com-
panies. Denise Leung, a former official in China’s Ministry of Environ-
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mental Protection and now with the World Resources Institute, argued for
mandatory principles while with the Ministry, but believes even voluntary
guidelines will have a positive impact on large companies interested in
their public image.*#*

It is important to acknowledge the difficulty of enforcing environmen-
tal guidelines on Chinese companies operating in Africa, especially when
the press in China and many African countries is carefully controlled by
the government, and environmental advocacy organizations tend to be
weak. One area where Chinese companies have consistently performed
poorly (although some are improving) regards the relative lack of trans-
parency in the handling of sensitive environmental issues. The enforce-
ment of the Foreign Corrupt Practices Act of 1977 has allowed the United
States to have considerable success in stemming bribery overseas.*#> Per-
haps China could apply similar legislation to environmental standards.

Many African countries are worse off than China as they attach low
priority to environmental protection, have understaffed environmental
bureaucracies, and even worse records for countering corruption.**® In an
attempt not to jeopardize Chinese investment or good relations with the
government of China, numerous African officials are reluctant to call out
Chinese companies that engage in unacceptable environmental prac-
tices.**” This situation does not provide an incentive for companies that
are focused on making a quick profit to engage in responsible but more
expensive environmental practices, especially where there are many Afri-
can officials and business persons who are prepared to accept the lower
standards. It will often be up to the Chinese company to take the initiative.
It is in the interest of both China and the African countries to pursue
sound environmental practices and sustainable development. Africa’s
development partners, including the United States, could also improve the
environmental situation by building the human capacity in African coun-
tries to monitor and regulate the environment.
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