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Each day in the United States thousands of persons are jailed on 

charges arising from failure to pay court-ordered child support. Some of 
them have been convicted of contempt of court, a crime based on willful 
defiance of the court order. However, most are incarcerated pursuant to 

the court's civil authority to jail contemnors as a means of coercing com
pliance with the order. In the case of the civil contemnor, confinement 
generally occurs without the procedural protections that are available as 

a matter of right in criminal proceedings. A finding of ability to pay the 
ordered support is a necessary precedent to both a finding of contempt 
and the penalty of coercive incarceration. Otherwise, the incarceration 

can only be characterized as punishment for being poor. Yet many in
carcerated child support obligors are indigent, with irregular employ
ment, limited earning potential, no real assets, and questionable ability 

to pay. A variety of systemic and judicial flaws have coalesced to create 
a fertile environment for unjustified incarcerations. Prominent among 
these are serious deficiencies in current civil contempt practice. Resto

ration of equity and due process to this area will require an array of 
adjustments in federal and state law, agency practice, and judicial 
process. 
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INTRODUCTION 

Since becoming the subject of federal legislation in the 1980' s, the 
obligation of absent parents to support their children has assumed a real

ity that was previously lacking. From 1975 through 2006, more than 
$286 billion in child support was collected and distributed to families. 1 

Federal legislation generated these results by providing states with the 
monetary resources and legal tools that encouraged and enabled them to 
identify and locate absent parents and force those parents to provide fi
nancial support for their children. These tools ranged from the coercive 

power of driver's license revocations to the more direct authority to seize 
wages, tax refunds, and other liquid assets. The ultimate enforcement 

lttOEPICE OE CHILD SUPPORT ENPORCEMENT, CHILD SUPPORT ENEORCEMENT FY 2006ttt
PRELIMINARY REPORT 2 (2007), [hereinafter OCSE 2006 PRELIMINARY REPORT], available at 

www.acf.hhs.gov/programs/cse/pu bs/2007 /preliminary _report. 

www.acf.hhs.gov/programs/cse/pu
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tool for collecting child support, like any judicially ordered obligation, is 
imprisonment for contempt of the court's order. 

This ultimate sanction is increasingly becoming a routine part of 
child support enforcement practice.2 The widespread use of the con
tempt sanction derives from the huge amount of outstanding unpaid child 

support and the large number of obligors who are in arrears on their 
payments. When other enforcement mechanisms fail to produce the 
monies owed, states often turn to contempt sanctions in order to punish 

the non-paying parent, to coerce payment, or both. 

When applied to those who are willfully refusing to pay though able 
to do so, use of the contempt sanction to punish or coerce the recalcitrant 
parent is an appropriate means of assuring that absent parents take finan
cial responsibility for the children they have brought into the world. 

However, there is reason to believe that contempt is commonly used in 
cases involving low-income obligors whose nonpayment may result as 
much from inability to pay as from willful refusal. 

Incarceration of indigent obligors for nonpayment of child support 
represents a serious failure of the system. It is a social failure because it 

does little to generate child support payments, and it increases the eco
nomic marginalization of the persons whose economic success is critical 
to achieving the goals of the program. Use of contempt in these situa

tions also drives wedges between family members whose cooperation 
could significantly contribute to the child's well being. Furthermore, for 
the large number of indigent fathers who flee to the "underground econ

omy" to avoid their inevitable return to prison, contempt sanctions per
manently remove them-usually both socially and economically-from 
the child's life. 

The legal failure represented by incarceration of indigent parents for 
contempt is-if possible-even greater than the social and economic 

failure. Criminal contempt is supposed to be a punishment for willful 
misbehavior, not for an absence of funds.3 Civil contempt is supposed to 
be used to coerce a person to do something that he is able, but unwilling, 

to do.4 In either case, if the contemnor' s failure to pay the sums ordered 
by the court is simply a result of inability to pay, his incarceration can 
only be characterized as imprisonment for being poor.5 The failure of 

2 See i1ifra notes 152-65 and accompanying text. 
3 See United States v. Bryan, 339 U.S. 323, 329 (1950) ("Ordinarily, one charged with 

contempt of court for failure to comply with a court order makes a complete defense by prov
ing that he is unable to comply.").

4 See McNeil v. Director, Patuxent Inst., 407 U.S. 245, 251 (1972) (rejecting coercive 
confinement on a civil contempt theory where individual lacks ability to comply).

5 See In re Warner, 905 A.2d 233, 243-44 (D.C. 2006) (Schwelb, S.J., concurring) 
(warning that unrestrained use of the contempt power in child support cases "present[s] a 
significant risk that a non-custodial parent will face imprisonment on account of poverty"). 
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the legal system is magnified in the context of civil contempt because the 
contemnor does not have the rights in these proceedings that are guaran
teed to criminal defendants, including, in many states, the right to 

counsel. 

This Article will examine the forces that have led to this new form 

of "debtor's prison," with particular focus on the law of contempt. Ini
tially, it will describe the "super-collection agency" approach to child 
support enforcement mandated by federal law. It will then look at the 

courts' power to imprison persons for contempt of court, which is the 
ultimate sanction in the child support enforcement system. The critical 
importance of establishing the obligor' s ability to pay the ordered sup

port before penalizing him or her for contempt will be highlighted. The 
third section of this Article will examine how the child support enforce
ment system, as currently structured, creates a large pool of indigent ob

ligors with large child support arrearages that they are unable to pay, and 
presents evidence that large numbers of these persons are being incarcer
ated for contempt despite their inability to pay. The fourth section of this 

Article examines phenomena that underlie this improper use of the con
tempt power, concluding that procedural hurdles in proving inability to 
pay and abuse of judicial authority are key causes. Finally, the fifth and 

sixth sections discuss the social and legal implications of improper con
finement of indigent child support obligors, and make suggestions for 
correcting flaws in the administrative and judicial systems that have led 

to the current high rate of unwarranted confinement of indigent child 
support obligors. 

I.eeeTHE FEDERAL/STATE CHILD SUPPORT ENFORCEMENT PROGRAM 

Direct federal involvement in child support enforcement originallyeee

was an outgrowth of the welfare program, and its initial effect was lim
ited to families receiving assistance from this program.6 Congressional 

6 Federal involvement in child support enforcement began in 1965 with legislation pro
viding state and local welfare agencies with access to certain federally held information that 
would help them locate delinquent child support obligors. Social Security Amendments of 
1965, Pub. L. No.89-97, §340, 79 Stat. 286, 4 1 1  (1965) (codified as amended at 42 U.S.C. 
§§ 301, 405, 1306). At that time, enforcement of a parent's obligation to support his or herttt
child, like other aspects of family law, was regarded as a matter almost exclusively within thettt
jurisdiction of the states, and the federal initiative was merely supportive of the states' efforts.ttt
E.g. ,  United States v. Yazell, 382 U.S. 341, 352 (1966). Over the years, however, Congressttt
repeatedly amended or supplemented its child support enforcement laws, each time imposingttt
more requirements on the states and reducing the states' flexibility to define the substantivettt
and procedural parameters of child support law. Eventually, in the Family Support Act ofttt
1988 (FSA-88), Pub .L. No. 100-485, 102 Stat. 2343 (1988) (codified at various sections of 42ttt
U.S.C.), and the Personal Responsibility and Work Opportunity Reconciliation Act of 1996ttt
(PRWORA), Pub. L. No. 104-193, 110 Stat. 2105 (1996) (codified at various sections of 42ttt
U.S.C), Congress established a broad range of substantive and procedural mandates as condi-

https://efforts.tt
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reform of the welfare program in the 1980' s focused on two primary 
techniques for reducing spiraling welfare costs and welfare recipients' 
economic dependence on government. The first technique was putting 

the welfare recipient to work.7 The second was obtaining support for the 
recipient's children from absent parents.8 Between them, earned income 
and child support were expected to create sufficient household income so 

that many single parents-the primary welfare population-would no 
longer require welfare subsidies.9 

Child support payments on behalf of children supported by the wel
fare program also were seen as a means for repaying the state and federal 
governments for welfare benefits received by the pay or's family . 10 Thus, 

collections received on behalf of children for whom T ANF benefits were 
being or (in the case of arrearages) had been paid were to be divided 
between the state and federal governments.11 Only when support pay

ments exceeded this debt to the government would the custodial parent/ 
welfare recipient receive any portion of the funds. 12 Almost half the na
tional child support debt is owed not to custodial parents, but to the 

government.13ttt

In fashioning the child support enforcement program, the federal 
focus was on creating a relentlessly effective system for co11ecting as 
much accrued child support debt as possible from absent parents. 14 The 
federal requirements address every aspect of the process of identifying 

and locating absent parents, and establishing and enforcing the support 
obligation. Welfare eligibility is conditioned on identification of the fa-

tions for the receipt of federal funds. See Paul K. Legler, The Coming Revolution in Child 
Support Policy: Implications of the 1996 Welfare Act, 30 FAM. L. Q. 519, 531-35 (1996). 

7 See Legler, supra note 6, at 525 n.30. 
8 See id. at 521. 
9 See id. at 523 n.23, 525 n.30. 

IO Id. at 521-22. 
11 See 42 U.S.C. § 657 (2000). 
12 This is a simplified rendering of the distribution formula, which varies depending on 

the source of the funds (e.g., funds obtained by tax intercept are treated differently from other 
funds), whether they are applicable to current support or to arrears, and whether the custodial 
parent is a welfare recipient at the time the payment is received. See Id. In addition, states 
have the option of passing the state share through to the custodial parent. E.g. ,  id. § 657(a)(l); 
JAN JUSTICE, CTR. H)R LAW & Soc. Por:Y, STATE POLICY REGARDING PASS-THROUGH AND 
DISREGARD OF CutU-lENT MONTH'S CHILD SuPPOlff COLLECTED FOR FAMILIES RECEIVING 
TANF-FuNDED CASH Ass1s1ANCE (2007), available at www.clasp.org/publications/pass_ 
through_2007june01.pdf; see also OrrrcE OP CHILD SUPPORT ENPORCEMENT, AT-07-05, Ac
noN TRANSMffJAL (2007), available at www.acf.hhs.gov/programs/cse/pol/AT/2007/at-07-
05.htm (noting expansion of pass-through options, authorized by Deficit Reduction Act ofttt
2005).t

13 REBECCA MAY & MARGUERITE RouLET, Cm. FOR FAMILY PoL'Y & PRAC., A LooK 
AT AmlliSTS OF Low-INCOME FATHERS FOR CHILD SuPPORI NONPAYMENT: ENFORCEMENT, 
CouRT AND PROGRAM PRACTICES 10 (2005), available at http://www.cffpp.org/publications/ 
pdfs/noncompliance.pdf.

14 See 42 U.S.C. §§ 654, 666 (2000) 

www.acf.hhs.gov/programs/cse/pol/AT/2007/at-07
www.clasp.org/publications/pass
https://parents.14
https://funds.12
https://governments.11
https://government.13
http://www.cffpp.org/publications
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ther (in the case of female applicants) and cooperation with efforts to 
obtain support from the absent parent.15 Judicial proceedings for deter
mining paternity and ordering payment of child support have been re

placed with administrative proceedings. 16 Consistency and accuracy ofeee
these determinations are to be assured by reliance on genetic testing to 
establish paternity17 and the use of child support guidelines that apply a 

mathematical formula to calculate the amount of the support award. 18eee

Once the order is in place, collection of the required support is facil
itated through a broad array of mechanisms created or mandated by fed
eral law. A vast network of automated systems provides the child 

support agency with information on obligors' bank accounts, tax filings, 
and assets, as well as means for effecting automated seizures of certain 
assets, including tax refunds.19 Wage withholding is mandatory in alleee

cases where child support enforcement is being handled by the agency.20eee

Employers can be identified through interlinked automated state and na
tional "new hire" directories, to which employers must report informa

tion on each newly hired employee.21eee

If insufficient funds are obtained through wage withholding and 

seizure of assets, a variety of coercive mechanisms are available to try to 
induce payment by the obligor. These include the revocation of occupa
tional,22 driver's,23 and other licenses;24 the denial of passports;25 and 

reporting of delinquent obligors to consumer reporting agencies.26 

The federal statute also provides for interstate cooperation in en
forcement efforts and creates state and federal "Parent Locate" systems 
with access to records of departments of corrections, employment secur

ity commissions, utility companies, the postal service, the military, and 
other entities with extensive records on members of the public.27 

An excellent description of the conceptual underpinnings for federal 
child support law can be found in an article written by Paul K. Legler, an 

attorney for the Department of Health and Human Services (HHS) who 

15 Id. § 608(a)(2). 
16 Id. 
17 Id. § 666(a)(5)(B). 
1 s Id. § 656(a)(2)(B). 
19 Id. § 664. 
20 Id. § 666(a)(l)(B).
21 Id. § 653a(b)(l)(A). 
22 Id. § 666(a)(l6). 

25 Id. § 652(k)(2). 
26 Id. § 666(a)(7).
27 Id. § 653. 

https://public.27
https://agency.20
https://proceedings.16
https://parent.15
https://refunds.19
https://agencies.26
https://employee.21
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was involved in developing the federal legislation.28 According to 
Legler, the federal model was based on the premise "that the payment of 
child support should be automatic and inescapable-' like death or 

taxes. ' "29 In order to implement this vision, judicial discretion-the pre
vailing model in most states for determining paternity as well as setting 
and enforcing support-was to be replaced by expedited administrative 

proceedings and mass processing of enforcement activities.30 "[A] ny de
lay or failure to make payment should automatically trigger these en
forcement actions'';3 1 there was no opportunity to make excuses, and no 

opportunity was necessary since there were no acceptable excuses for 
nonpayment of support. 32 

This super-collection agency approach to child support enforcement 
demanded that all available tools be used to extract support payments 
from recalcitrant parents. When even the vast array of enforcement tools 

created under the federal legislation failed to bring about payment of 
child support arrearages, states turned to a mechanism as old as the com
mon law-the judicial power to imprison those in contempt of an order 

of the court. 

II. THE CONTEMPT POWER 

Since the twelfth century33 courts have claimed inherent authority to 
protect the integrity of their proceedings and ensure compliance with 

their lawful orders by holding offending parties in contempt of court.34 

28 Legler, supra note 6. Paul Legler was, at that time, Attorney Advisor to HHS' Assis
tant Secretary for Planning and Evaluation. 

29 Id. at 538 & n.93 (quoting Paul K. Legler & David T. Ellwood, Collecting Fair Sup
port for Children: Getting and Collecting Child Support Obligations (Feb. 1993) (unpublished 
report)). 

30 See id. at 551-54. 
3 1 Id. at 553. 
32 It was recognized that there could be exceptional cases, for which the federal model 

was not appropriate, and it was said that states could maintain limited court-based processes 
for the collection of support to the extent necessary for these exceptional cases. Id. at 552-53. 
The exceptional cases that the drafters of the statute had in mind apparently were the cases 
handled by private divorce attorneys outside the IV-D system, id. at 553, and cases involving 
obligors who are self-employed or underground and require additional tracking and processing 
mechanisms beyond those in the mass processing system. Id. at 554 n.172. 

33 Philip A. Hostak, Note, Int'l Union, United Mine Workers v. Bagwell: A Paradigm 
Shift in the Distinction Between Civil and Criminal Contempt, 8 I CoRNTILL L. Rnv. I 8 1  
(1995). This power was originally assumed by the royal courts acting under the authority of 
the monarch. 

34 Int'! Union, United Mine Workers v. Bagwell, 5 12 U.S. 82t1, 83t1 (1994); Earl C. 
Dudley, Jr., Getting Beyond the Civil/Criminal Distinction: A New Approach to the Regulation 
of Indirect Contempts, 79 VA. L. REv. 1025, 1070-72 (1993). Contempt of court "is disobedi
ence of an order of a court or conduct which brings the administration of justice into disrespect 
or which tends to embarrass, impede or obstruct a court in the performance of its functions." 
In re Contempt of Morris, 674 N.E.2d 761, 764 (Ohio Ct. App. 1996). 

https://court.34
https://activities.30
https://legislation.28
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For most of its history, this authority extended to any conduct regarded 

by the court as contemptuous of its authority, including but not limited to 

disruption of its proceedings, disobedience of its orders, and criticism of 

the court or its decisions. The court had exclusive authority to define 

both the offense and its sanction without appellate oversight,35 and there 

is at least one recorded case in which contempt of court was punished by 

execution.36 

This untrammeled contempt power was among the many aspects of 

the English common law that was received into the law of the indepen

dent American states.37 It has been only gradually, as conflicts with 

evolving constitutional values have become apparent, that some of the 
most egregious aspects of contempt doctrine have been abandoned. For 

instance, use of the contempt power to silence criticism of the courts and 

government officials was gradually curtailed, beginning with statutes in 

the early 1800' s38 and culminating in the Supreme Court decision in 

Craig v. Harney in 1947.39 In 1887 the Supreme Court began asserting 

the power of appellate review of contempt judgments.40 Then in 1911, 

concern about the history of and potential for abuse of the contempt 

power led the Court to begin a process of limiting courts' unfettered dis

cretion to impose contempt sanctions.4 1 

The mechanism used by the Court to introduce constitutional con

straints into contempt proceedings was to characterize certain con

tempts-those that were punitive in nature-as criminal, and hence 

subject to the substantial procedural constraints imposed on criminal pro

ceedings by the Due Process Clause.42 Contempt proceedings character

ized as remedial rather than punitive were considered civil in nature, and 

thus outside the reach of constitutional constraints on criminal proceed
ings. Civil contempt sanctions are considered remedial because they are 
imposed to coerce compliance with a court's order, not to punish disobe-

35 "Blackstone stated that 'the sole adjudication of contempts, and the punishment 
thereof . . .  belongs exclusively, and without interfering, to each respective Court."' Dudley, 
supra note 34, at 1034 n.30 (quoting Case of Brass Crosby, ( 177 1) 95 Eng. Rep. 1005, 10 14 
(K.B.)). 

36 See RONALD L. GoLDPARn, THE CONTEMPT PowER 15 (1963). 
37 Id. at 10. 
38 Id. at 19-22. 
39 Craig v. Harney, 331 U.S. 367 (1947). 
40 See Worden v. Searls, 121 U.S. 14 (1887); see also Alexander v. United States, 201 

U.S. 117, 121 (1906); Bessette v. W.B. Conkey Co., 194 U.S. 324 (1904); In re Christensen 
Eng'g Co., 194 U.S. 458 (1904). 

4 1 See Gompers v. Buck's Stove & Range Co., 22 1 U.S. 4 18 (19 1 1). 
42 Dudley, supra note 34, at I 033-47 (discussing the civil-criminal distinction as a 

means for the courts to assert appellate review of some exercises of the contempt power, 
therefore bringing constitutional constraints to bear on these proceedings). 

https://Clause.42
https://sanctions.41
https://judgments.40
https://states.37
https://execution.36
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dience of it. Although imprisonmenteee
temnor can secure his release at any time by complying with the order.44ttt

Hence, it is said that he " 'carries the keys of his prison in his own 

pocket. ' "45 Criminal contempt, on the other hand, is sanctioned in the 
same manner as any other criminal offense-by imprisonment for a defi
nite duration, avoidable only through the normal processes of probation 

or parole.46ttt

The civil contemnor' s ability to avoid sanction has been thought to 

give civil contempt proceedings diminished due process significance. 
Hence, the Supreme Court has held that these proceedings are not subject 
to the array of constitutional protections accorded to criminal contemnors 

and other criminal defendants.47 The presumption of innocence,48 the 
state's burden of proof,49 and the requirement of proof beyond a reasona
ble doubt50 do not apply in civil contempt proceedings. Indictment and 

jury trial are not mandated.51 Nor does the civil contemnor possess the 
privilege against self-incrimination,52 right to counsel,53 or protection 
against double jeopardy.54 Civil contempt sanctions may be imposed us

ing only the most rudimentary elements of due process-notice of the 
charge and an opportunity to be heard. 55 Contempts that are classified as 
civil thus remain largely the domain of the individual judge. 

Arguments have been advanced for more stringent constitutional 
limits on judicial discretion in imposing coercive contempt sanctions.56ttt

And indeed, the Supreme Court has taken a step in this direction by clas
sifying as criminal the imposition of "coercive" fines for recurrent viola-

43 This Article focuses on imprisonment, the contempt sanction generally used in child 
support proceedings. However, contempt sanctions can also take other forms, notably fines. 
See, e.g. , Int'! Union, United Mine Workers v. Bagwell, 512 U.S. 821 (1994); United States v. 
United Mine Workers, 330 U.S. 258 ( 1947). 

44 Shillitani v. United States, 384 U.S. 364, 370 (1966).
45 Gompers, 221 U.S. at 442. 
46 See id.; see also Shillitani, 384 U.S. at 370 n.5. ("A criminal contempt proceeding 

would be characterized by the imposition of an unconditional sentence for punishment or 
deterrence.").

47 See discussion supra notes 42-46 and accompanying text. 
48 Gompers, 221 U.S. at 444. 
49 Hicks v. Feiock, 485 U.S. 624 (1988). 
50 Id. at 632; Int'I Union, United Mine Workers v. Bagwell, 5 12 U.S. 82 1, 826 ( 1994). 
51 Shillitani, 384 U.S. at 370-71; Bagwell, 512 U.S. at 826-27. 
52 Gompers, 221 U.S. at 444; Bagwell, 512 U.S. at 826. 
53 Bagwell, 512 U.S. at 826. 
54 Id. 
55 Id. at 827. Some states have expanded the procedural protections in civil contempt 

beyond those required by the Supreme Court; most importantly, several have recognized a 
right to counsel for indigent civil contemnors. See, e.g. , State ex rel. Miller v. Grady, No. 03-
1799, 2005 WL 839409, at *5-7 (Iowa App. April 13, 2005); Mead v. Batchlor, 460 N.W.2d 
493, 497 (Mich. 1990); Walters v. Murphy, No. 04-COA-044, 2004 WL 2757598, at *2-3 
(Ohio Ct. App. Dec. 2, 2004). 

56 See Dudley, supra note 34, at 1062-96. 

https://sanctions.56
https://jeopardy.54
https://mandated.51
https://defendants.47
https://parole.46
https://order.44
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tions of complex labor injunctions. 57 Although the opinion in that case 
addressed broad principles that could apply to any indirect civil contempt 
involving difficult fact issues, 58 the Court stopped short of extending its 

holding beyond the context of labor injunctions. Therefore, the civil
criminal distinction remains intact outside this area. 

Though the two categories of contempt are not always easy to dis
tinguish,59 courts have come to focus on the opportunity to purge the 

contempt as the critical factor.60 If the contemnor has the option of end
ing his incarceration by compliance with an affirmative command of the 
court, then the sanction is regarded as civil.61ttt

To the extent that the opportunity to purge is what distinguishes 

civil from criminal contempt, the reality of this opportunity is of critical 
importance in justifying the use of civil procedures. It is not sufficient 
that the purge option appear on the face of the contempt order; it must 

actually be possible for the contemnor to meet the purge condition and 
thus escape confinement. Otherwise, it is sophistic to categorize the 
sanction as avoidable and hence a deprivation insufficient to demand 

heightened due process protections against error and abuse of authority. 
Consequently, it has repeatedly been held that coercive imprisonment 
may not be imposed as a sanction for civil contempt if the contemnor 

lacks the ability, at the time of the contempt hearing, to purge the 
contempt.62ttt

Not only is ability to comply essential to the validity of civil incar
ceration for contempt, it also is a necessary element for establishing the 

offense of contempt itself. The elements of contempt are the same re
gardless of whether the contempt is to be sanctioned civilly or criminally. 
In either case, it must be shown that the individual disobeyed a court 

57 Bagwell, 512 U.S. at 836-38. 
5 8  Id. at 831-34. 
59 See, e.g. , Dudley, supra note 34, at I 033. 
60 The distinction between civil and criminal contempt traditionally was said to lie in the 

purpose and nature of the sanction imposed. Gompers v. Buck's Stove & Range Co., 221 U.S. 
418, 441-42 (1911). In regard to purpose, criminal contempt was identifiable by its motive of 
punishing the contemnor for disobedience of a court order, and civil contempt was identifiable 
by its remedial intent of coercing obedience to the order. Id. However, most contempt sanc
tions are motivated by mixed purposes of punishment for a prior offense and coercion of future 
obedience. Bagwell, 512 U.S. at 828; Hicks v. Feiock, 485 U.S. 624, 635 (1988). Conse
quently, the Court has long regarded purpose as an unhelpful basis for the distinction, and has 
instead focused more on the nature of the sanction, id. at 636, particularly the opportunity to 
purge the contempt. 

61 Shillitani v. United States, 384 U.S. 364, 370 ( 1966). This is true whether the term of 
imprisonment absent compliance would be indefinite or fixed. Id.; Bagwell, 512 U.S. at 828. 

62 Shillitani, 384 U.S. at 371; Hicks, 485 U.S. at 638 n.9; see also Young v. Fauth, 158 
Md. App. 105, 1 14 (Md. App. 2004) (holding that purge provision based on contemnor's sale 
of memorabilia collection was improper, as sale of collection would take time and as a result 
obligor did not have ability to purge at time of contempt hearing). 

https://civil.61
https://factor.60
https://contempt.62
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order, and that his noncompliance was willful. In other words, he must 
have had knowledge of the order and the ability to comply, such that his 
noncompliance demonstrates "contempt" of the court.63 Noncompliance 

by one who lacked the ability to comply is not willful and cannot support 
a finding of contempt. 

III. ABILITY TO PAY, ARREARAGES, AND THE INDIGENT OBLIGOR 

A .  A ccrual of Large A rrearages by Indigents 

The federal vision of child support enforcement is in many ways a 

fair and efficient system for assuring that non-resident parents meet their 
financial support obligations. Indeed, as Legler notes, the traditional 
court-based system had a long record of inadequate support orders and 

toothless enforcement.64 The problem with the federal child support en
forcement legislation is not its overall vision, its desire for efficiency, nor 
its creation of massive automated systems to track absent parents and 

seize their assets to the extent necessary to satisfy their support obliga
tions. Rather, problems arise from the design and implementation of cer
tain enforcement mechanisms which are ill-suited to the realities of 

economic life for many low-income parents. 

Congress' assumptions in designing the child support enforcement 
statutes were based on studies indicating that most unwed fathers could 

pay some financial support for their children, and that their incomes tend 
to "rise relatively rapidly" within the few years after paternity is estab
lished.65 However, this model does not reflect the large number of non

custodial parents-particularly in families receiving welfare benefits
who are as poor as the custodial parents and have the same problems 
getting and keeping jobs. Welfare program administrators classify cer

tain welfare recipients as "hard to employ" because of characteristics that 
make it particularly difficult to find job placements for them.66 Promi
nent among these characteristics, or "barriers to employment," are lim

ited education, limited work skills, addictions, criminal records, and 
physical and mental health problems.67 The same barriers to employ-

63 Cf United States v. Harrison, 188 F.3d 985, 986 (8th Cir. 1999) (stating that "willful" 
failure to pay child support under the federal Child Support Recovery Act "requires proof of 
an intentional violation of a known legal duty, and thus describes a specific intent crime."). 

64 See Legler, supra note 6, at 554. 
65 Id. at 527-28 & n.47.ttt
66 See, e.g. , PAMELA LoPREST ET AL., U1rn. INST., TANF Pouc1Es FOR THE HARD TO 

EMPLOY: UNDERSTANDING STATE APPROACHES AND FUTURE DIRECTIONS (2007), available at 
http://www.urban.org/UploadedPDF/41150l_hard_to_employ.pdf; Martha R. Burt, The "Hard 
to Servet": Definitions and Implications, in WELFARE REFORM: THE NEXT Acr 163, 169-70 
(Alan Weil & Kenneth Finegold eds., 2002). 

67 Burt, supra note 66, at 169-70. 

http://www.urban.org/UploadedPDF/41150l_hard_to_employ.pdf
https://problems.67
https://lished.65
https://enforcement.64
https://court.63
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ment are widespread among low-income child-support obligors.68 Stud
ies have shown that large proportions of poor non-custodial fathers lack a 
high-school degree or GED,69 have criminal records,70 and suffer from 

health conditions that limit the kind or amount of work they can 
perform.71ttt

Furthermore, indigent non-custodial parents lack access to forms of 
government assistance available to custodial parents that help address 
these barriers.72 Non-custodial parents are generally ineligible for cash 

assistance and employment-related services available from the TANF 
program.73 In addition, they have limited access to Medicaid, food 
stamps, and the Earned Income Tax Credit.74ttt

As a result of these and other factors, employment prospects for 
low-income non-custodial fathers are limited.75 One study found that 

fewer than one in five such fathers have full-time, year-round work.76 In 
1998, low-income non-custodial fathers worked an average of 29.9 
weeks per year, with 36 percent working fewer than thirty-five hours per 

week.77 These fathers earned an average of $4,221 annually, compared 
to $34,967 annually for non-poor non-custodial fathers.78 As noted by 
one researcher, the personal income of these parents "is barely enough to 

support themselves, making it difficult to support children living 
elsewhere."79ttt

Despite their economic limitations, indigent child support obligors 
often end up accumulating thousands of dollars in arrearages, making 
them prime candidates for contempt proceedings. Child support obligors 

68 ELAINE SORENSEN & CHAYA ZrVMAN, URn. INST., A LOOK AT POOR DADS WHO 
DoN'r PAY CHILD SuPPOln (2000), available at http://www.urban.org/UploadedPDF/anf_b30. 
pdf. 

69 Id. at 3; LINDA LEVINE, THE EcoNoMrc STATUS or NONCUSTODIAL FATHERS or CmL-
DREN ON WELrARE 4-5, 13 (2002). 

70 LEVINE, supra note 69, at 4-5. 
71 Id. at 9, 15; SORENSEN & Z1vMAN, supra note 68, at 2. 
72 See id. at 8-9. 
73 See id. at 10- 12. 
74 See id. at 7-14. This study found that, in 1996, less than 1 percent of poor non

residential fathers received AFDC cash benefits, 6 percent received food stamps, and 25 per
cent received Medicaid. Id. at 9. Parents generally received these benefits on account of 
subsequently born children who resided in the household with the non-custodial parent. Id. In 
1996, 60 percent of non-residential fathers were not covered by any form of health insurance. 
Id. 

75 Research has established that educational attainment and unemployment are inversely 
related. See LEVINE, supra note 69, at 7. 

76 ELAINE SORENSEN, URBAN INST., OnLIGATING DADS: HELPING Low-INCOME NONCUS
TODIAL FATHERS Do Mmlli FOR THEIR CHJLDJlliN 4 (1999), available at http://www.urban.org/ 
publications/309214.html (last visited Mar. 12, 2009). 

77 LEVINE, supra note 69, at 15. 
78 Id. 
79 SORENSEN, supra note 76, at 4. 

http://www.urban.org
http://www.urban.org/UploadedPDF/anf_b30
https://fathers.78
https://limited.75
https://perform.71
https://obligors.68
https://Credit.74
https://program.73
https://barriers.72
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owed more than $105 billion in 2006 in 11.1 million child support 
cases.80 The percentage of non-payors was greatest in the low-income 
tier.8 1  A look at the "Most Wanted" list of any state child support 

agency reveals laborers, construction workers, and restaurant workers 
with arrearages in the tens of thousands of do11ars.82 In a 2002 report, 
HHS's Office of the Inspector General concluded that the delinquency of 

60 percent of low-income non-payors is attributable to income levels, 
employment history, education levels, and rate of institutionalization 
rather than unwillingness to pay.83ttt

B.eeeProblems in the Setting of Child Support A mounts for Indigentseee

Unduly large arrearages for low-income persons have resulted botheee
from systemic flaws in the child support system and from the use of 
processes that low-income persons don't understand and that fail to re

flect the economic realities of the marketplace for unskilled labor. These 
phenomena cause support orders in many cases to be set at levels that 
exceed the obligor' s economic means or fail to reflect his or her reasona

ble employment expectations. The problem is compounded by obstacles 
to modification of excessive orders. 

1.eeeInadequate Informationeee

For an initial support order to "correctly" set an appropriate support 
amount, the court or other decision maker must have access to complete 

and accurate information concerning the non-custodial parent's income 
and any other information required by applicable child support guide
lines.84 For various reasons, the court often lacks this information with 

so OCSE 2006 PRELIMINARY REPORT supra note I ,  at 2. By way of comparison, OCSE 
collected $25 billion in child support during that year. Id. 

8 l JANET REHNQUIST, U.S. DEP 0 T OF HEALTH & HUMAN SERVS., CHILD SUPPORT FOR 
CHILDREN ON TANF 2 (2002). In 1998, about 50 percent of non-custodial parents in the child 
support enforcement system earned below the poverty line. Id. at i, 6. 

82 See, e.g. , Mass.gov, Ten Most Wanted in Massachusetts for Failure to Pay Child Sup
port, http://www.mass.gov/ Ador/docs/cse/wanted/2007 trMW2007.pdf; Louisiana Dep't of 
Soc. Servs., Support Enforcement Servs. Program, Non-Custodial Parent Delinquency List, 
http://www.dss.louisiana.gov/Documents/OFS/AB.pdf; Va. Dep't of Soc. Servs., Child Sup
port - Most Wanted Evaders, http://www.dss.state.va.us/family/wanted.html (last visited Mar. 
12, 2009). 

83 Id. at 2. 
84 See generally Robert G. Williams, Guidelines for Setting Levels of Child Support Or

ders, 2 1  FAM. L.Q. 28 1, 290-93 (I 987) (discussing information requirements for setting child 
support amounts). Information required by the child support formulas of some states includes, 
for example, the obligee's income, age of the child(ren), child care and other expenses specifi
cally related to the child(ren), the obligor's occupation, his work related expenses, and his 
other dependents. Id. In addition, the formula incorporated in the guidelines must be one that 
leads to an equitable result. See infra notes 97-100 and accompanying text. 

http://www.dss.state.va.us/family/wanted.html
http://www.dss.louisiana.gov/Documents/OFS/AB.pdf
http://www.mass.gov
https://Mass.gov
https://do11ars.82
https://cases.80
https://lines.84
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regard to low-income parents. The parent may fail to appear,85 or the 

parent's evidence concerning income and employment may be incom

plete or confusing, particularly if he does not have a steady job.86 Com

monly, the only evidence of the indigent parent's income and assets 

comes from the parent's own testimony, which the court may discount as 

self-serving and lacking credibility.87 In these cases the amount of child 
support ordered may represent nothing more than an educated guess. 

2.eeeImputed Incomeeee

Excessive child support awards also result from systemic flaws, 

such as the use of imputed income, flawed child support guidelines, and 
retroactive support awards.88 When the noncustodial parent fails to ap
pear at the hearing, the court will impute an income to the parent, which 

then serves as the basis for the support award.89 The court will also 
impute income when it determines that the obligor is underemployed
that is, the court believes the obligor has an earning capacity greater than 

is reflected by his or her actual earnings, a belief which may or may not 
be accurate.90ttt

Courts use different techniques for determining the amount of in
come to be imputed to the obligor. If relevant evidence is available, a 
court may attempt to set an income amount that accurately reflects the 

85 A 200 1 report by the Judicial Council of California found that courts issue 70 percent 
of all child support orders by default judgment. Shannon Bettis Nakabayashi, A "Dual Sys
tem " c<f Family Law Revisited: Current Inequities in Californiat's Child Support Law, 35 
U.S.F. L. REV. 593, 6 13 (2001). A report prepared jointly by advocates for both fathers and 
mothers in the child support system cited the following as reasons for low-income parents' 
failure to appear: "Because they often do not have stable living arrangements, some may not 
receive notice of hearings; others may receive notice, but not understand its significance, or 
may be reluctant to interact with the formal legal system." NAr'L WOMEN'S LAw Cm. AND 
CTR. ON FATHERS, FAMILIES, AND Pun. Prn:Y, DOLLARS AND SENSE: IMPROVING THE DETER
MINATION OP CHILD SUPPORT OnLIGATIONS POR Low-INCOME MOTHERS, FATHERS AND CHIL
DREN 14 (2002) [hereinafter NAr'L WOMEN'S LAw Cm., DOLLARS AND SENSE]. 

86 NAr'L WOMEN'S LAW Cm., DOLLARS AND SENSE supra note 85, at 4. 
87 See, e.g. , Falkner v. Falkner, 769 So. 2d 933, 934-35 (Ala. App. 2000); In re Warner, 

905 A.2d 233, 236 (D.C. 2006); Larsen v. Larsen, 949 So. 2d 278, 279 (Fla. Dist. Ct. App. 
2007); Stuber v. Stuber, No. 1-02-65, 2003 WL 1826294, at *5 (Ohio Ct. App. Apr. 9, 2003); 
Phillips v. Knox, No. E2000-02988-COA-R3-JV, 200 1 WL 1523347, at *8 (Tenn. Ct. App. 
Nov. 29, 2001); OHS v. Rhea, No. E2005-00330-COA-R3-JV, 2006 WL 770518, at *4 (Tenn. 
Ct. App. Apr. 23, 1993); Ex parte Garrison, 853 S.W.2d 784, 787-88 (Tex. App. 1993). 

88 Jessica Pearson & Esther Ann Griswold, New Approaches to Child Support Arrears, 
Prn,'y & PRAc. OP Pun. HUMAN SERVS., Sept. I ,  200t1, at 33, available at http://www.ancpr. 
org/new _approaches_to_child_support_.htm (last visited Mar. 12, 2009). 

89 Id. 
90 See, e.g. , In re Marriage of Fogle, 497 N.W.2d 487, 488-89 (Iowa Ct. App. 1993) 

(finding that individual who had been unemployed for 3.5 years and whom the trial court 
described as an "ignorant, dull-witted, lazy, inarticulate, unmotivated, thick-headed moron of a 
man" had capacity to get a forty-hour per week minimum wage job). 

https://accurate.90
https://awards.88
https://credibility.87
https://award.89
http://www.ancpr
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obligor' s earning potential. 9 1 In the absence of such evidence, the court 
may impute to the obligor the ability to earn the minimum wage,92 or it 
may simply take a stab in the dark.93 Regardless of the technique used, 

the court generally assumes a forty-hour work week.94lmputation of in
come frequently overestimates the income of low-income parents, who 
often work less than a forty-hour week, may receive less than minimum 

wage, and frequently work sporadically.95ttt

3.eeeMinimum Awardseee

The child support guidelines of some states incorporate other de
vices that routinely result in excessive awards against low-income par

ents. More than half the states have a minimum child support award, 
which in 1999 ranged from $20 per month to $179 per month.96 The 
most common minimum award was $50 per month.97 Child support at 

this minimum amount may be ordered regardless of the actual income or 
employment prospects of the obligor, on the theory that all parents, re-

91 See Quance v. Quance, No. C3-00-692, 200 1 WL 32802, at *4 (Minn. Ct. App. Jan. 
16, 2001) (requiring information about obligor' s earnings history and current availability of 
jobs; if obligor is self-employed, court requires information about obligor' s present ability to 
generate income from self-employment at the historical level); Rebecca Sue A. v. Joseph A., 
No. OT-99-076, 2000 WL 770137, at *2 (Ohio Ct. App. June 16, 2000) (requiring expert 
testimony regarding the average hourly wage for plumbers, current job openings in the area for 
plumbers of obligor's skill level, and how much these openings would pay). 

92 See, e.g. , In re A.P., 46 S.W.3d 347, 349 (Tex. App. 200 1). A presumption to this 
effect may be created by statute. See TEx. FAM. CcmE ANN. § 154.068 (2002). In Marriage of 
Fogle, the court imputed to father the ability to get a full-time job paying minimum wage, even 
though he was unemployed and trial court found him to be an "ignorant, dull-witted, lazy, 
inarticulate, unmotivated, thick-headed, moron of a man." See Marriage of Fogle, 497 
N.W.2d at 488. 

93 See Michael F. v. Sharon R., No. OT-00-034, 200 1 WL 227068, at *2 (Ohio Ct. App. 
2001) (finding that the court may exercise broad discretion when imputing income). 

94 Pearson & Griswold, supra note 88, at 33. 
95 A 1998 study in the state of Iowa found that imputing income on the basis of median 

household income resulted in orders averaging $383, as compared to a $250 average for orders 
based on individualized income data. low A DEP'T OF HuMAN SERVS., THREE CHILD SUPPORT 
RECOVERY lsstms: INCOME WITHHOLDING ARREARAGE RATES, AccRlJED SUPPORT DEnT 
OwED TO THE STATE, AuERNAnvEs TO MEDIAN INCOME (1998). This report is discussed in 
Pearson & Griswold, supra note 88, at 34. 

96 JuNE Gmns BROWN, U.S. DEP'T or HEALTH & HUMAN SERVS., STATE Poucms USED 
TO ESTABLISH CHILD SUPPORT ORDERS FOR Low INCOME NON-CUSTODIAL PARENTS 20-22 
(2000) [hereinafter U.S. DEP'T OF HEALTH & HuMAN SERVS., STAIE Pouc1Es REPoKr]. 
Under Federal law, the specified minimum award cannot be mandatory; it can only be a rebut
table presumption. 42 U.S.C. § 667(b)(2) (2000). However, the rebuttal grounds set forth in 
state guidelines are generally narrow and unrelated to income deficiencies. For example, the 
Ohio guidelines permit the court to award less than the $50 minimum only upon proof of the 
obligor's "medically verified or documented physical . . .  disability or institutionalization in a 
facility for persons with a mental illness or any other circumstances considered appropriate by 
the court." Omo REv. Corm ANN. § 3 I I 9.06 (West 2003). 

97 U.S. DEP'T OF HEALTH & HuMAN SERVS., STAIE Pouc1Es REPORT, supra note 96, at 
20-22.ttt

https://month.97
https://sporadically.95
https://month.96
https://20-22.tt
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gardless of income, should make some financial contribution to their 
child.98 Consequently, the minimum award may result in a child support 
obligation that constitutes a disproportionate share of, or even exceeds, 

the indigent obligor's income.99ttt

4.eeeRetroactive Awardseee

A retroactive support award treats the accrual of child support as 

commencing at some time prior to entry of the order. For divorced or 
cohabiting parents, this date is generally the date when the parties sepa
rated. 100 For other nonmarital parents, the accrual of child support mayeee

begin upon the birth of the child.101 Retroactive awards are based on theeee
parent's legal obligation to support his or her child from the time of the 
child's birth. Failure to support the child at any time, whether or not an 

order is in place, constitutes a legal default subject to later enforcement 
by the courts. 102 Particularly in the case of nonmarital fathers, whoseeee
paternity may not be definitively established until the child support pro

ceeding, the retroactive award may extend over a period of years, 103 re-

98 Id. at 17. 
99 A recent study of California child support obligors found that the lowest income group 

had orders requiring payment of $2.11 per dollar earned. See Michelle Ganow Jones, Options 
to Help Low-Income Noncustodial Parents Manage Their Child Support Debt, 6 WELPARE 
INFORMATION NEIWORK: IssuE NmEs, Oct. 2002, at 5, available at http://www.financeproject 
info.org/Publications/optionstohelplowincomeIN.htm (last visited Mar. 12, 2009). Orders of 
this magnitude are possible not only because of problems in the original support-setting pro
cess, but also because arrearages, interest on arrearages, and attorney fees to parties initiating 
enforcement proceedings can be added to the original support amount. See 42 U.S.C. 
§t666(c)( l)(H) (regarding arrearages); Miller v. Kelk, No. E2003-02 180-COA-R3-JV, 2005ttt
WL 1669849, at *8 (Tenn. Ct. App. July 18, 2005) (awarding custodial parent $1,500 in attor
ney fees). Some states charge up to 12 percent interest on unpaid child support, substantiallyttt
increasing the amount owed. MAY & RouLET, supra note 13, at 9, 14; see also, e.g. , Falknerttt
v.ttFalkner, 769 So. 2d 933, 934 (Ala. App. 2000) (finding that obligor had arrearage ofttt
$5,232.40, plus interest of $942.70); Vitt v. Rodriguez, 960 So.2d 47, 48 (Fla. Dist. Ct. App.ttt
2007) (stating that entitlement to interest in child support context is well established in Floridattt
law); Smith v. Smith, No. 2007AP1220-FT, 2007 WL 2442334, at *l (Wis. Ct. App. Apr. 30,ttt
2007) (finding that obligor owed $13,753.64 in arrears plus interest of $18,466.31). In thesettt
states, courts may apply partial payments first to interest, leaving the arrearage intact to con
tinue accumulating interest. See Vitt, 960 So.2d at 48. But see T.L.D. v. C.G., 849 So.2d 200,ttt
204 (Ala. Civ. App. 2002).ttt

lOO See, e.g. , Miller v. Kelk, No. E2003-02 180-COA-R3-JV, 2005 WL 1669849, at *4-5 
(Tenn. Ct. App. 2005) (finding abuse of discretion in trial court's failure to award retroactive 
support).

101 See, e.g. , People ex rel B.W., 17 P.3d 199,t20t1 (Colo. Ct. App. 2000); In re Hope, No. 
98-1004, 1999 WL 668715, at *2 (Iowa Ct. App. Aug. 27, 1999).ttt

102 See, B.tW, 17 P.3d at 201.ttt
103 MAUREEN WALLER & RonERT PrnTNICK, CHILD SUPPORT AND Low-INCOME FAMI

LIES: PERCEPTIONS, PRACTICES, AND POLICY 39 (1999); U.S. DEP 0 T OF HEALTH & HUMAN 
SERVS., S1A1E POLICIES REPoRr, supra note 96, at 6-10; Pearson & Griswold, supra note 88, 
at 34. In some jurisdictions a retroactive award for the full eighteen years of the child's minor
ity is permissible. E.g. ,  In re Buechter, No. 2002-CA-22, 2002 WL 31341567, at *5 (Ohio Ct. 
App. Oct. 18, 2002); In re A.P., 46 S.W.3d 347, 349 (Tex. App. 2001) (holding that a statute 

https://18,466.31
https://13,753.64
https://5,232.40
https://info.org/Publications/optionstohelplowincomeIN.htm
http://www.financeproject
https://income.99
https://child.98
https://1999).tt
https://2002).tt
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suiting in retroactive awards in the thousands of dollars. 104 Some states 
add costs associated with the birth of the child and possibly a variety of 

fees as well. 105 From the moment such an order is entered, the obligor is 
subject to substantial arrearages in addition to the current support obliga
tion. Thus, low-income obligors, who genera11y lack the assets to pay a 

large retroactive award, enter a state of permanent arrearage. 106 

Courts generally deal with arrearages by adding to the "current" 
monthly support obligation an additional amount to be applied toward 
arrearages. Even when the award of current support accurately reflects 
the amount of support the obligor could afford to pay, the addition of an 
arrearage component wi11 inherently cause the award to exceed the obli

gor' s ability.107

5. Non-Traditional Wage Trajectories

More fundamenta11y, child support guidelines are designed for situ
ations in which it is possible to project an amount that the parent can 
reasonably be expected to pay each month over an extended period of 

time. 108 The prototypical case would be one in which the obligor has 

stable employment with a constant, if not upward, 109 wage trajectory.110ttt

For many low-income persons, however, their job trajectory lacks this 

kind of consistency. 1 1 1  Employment is sporadic, with wages fluctuating 
from one job to the next and separated by periods of unemployment, thus 

causing frequent changes in the obligor' s ability to pay. 1 12 Because of 

mandates retroactive support). In others, the number of years may be limited by a statute of 
limitations, see Clough v. Balliet, No. 98-009 I 96, 200 I WL I 654952, at * I (Mich. Ct. App. 
Dec. 21, 2001), or by a requirement such as notice of the claim of paternity. See State ex rel. 
Schaaf v. Jones, 515 N.W.2d 568, 570-71 (Iowa Ct. App. 1994); Buechter, 2002 WL 
3 134 1567 at *5. 

104 See, e.g. , Hope, 1999 WL 668715 at *3 (awarding retroactive child support of 
$20,000); Young v. Fauth, 854 A.2d 293, 295 (Md. App. 2004) (enforcing retroactive award 
of $8,828); Buechter, 2002 WL 3 134 1567 at * I  I (awarding $23,274.39 retroactively).ttt

105 See U.S. DEP'T OF HEALTH & HuMAN SERVS., STATE POLICIES REPORT, supra note 96, 
at 10-12. 

106 See WALLER & PLOTNICK, supra note I 03, at viii. 
107 See id. 
1 08 See id. at 3. 
109 The federal prov1s1on for triennial modification without changed circumstances, 

though neutral on its face, was intended to provide an opportunity for increasing support 
awards that were inadequate or had become (inadequate) due to inflation or the obligor' s job 
advancement. See Legler, supra note 6, at 559-60 & n. 2 12- 13. 

1 10 See WALLER & PunNJCK, supra note 103, at ix-x. 
1 1 1 See id. at 3. 
1 12 See id. at 37-38; ELAINE SoRTINSON & HnLTIN OLIVER, URnAN INST., CHILD SUPPORT 

REFORMS IN PRWORA: INITIAL IMPACTS 11 (2002), available at http://www.urban.org/url.cfm 
?ID=410421 (last visited Mar. 12, 2009) (listing other barriers to support for low-income non
custodial parents); ELAINE SoRTINSON & HnLTIN OLIVER, URnAN INST., CHILD SUPPORT Rn
FORMS ARE NEEDED TO INCREASE CHILD SUPPORT FROM POOi{ FATHERS 7 (2002) [hereinafter 
SORENSON & OLIVER, PooR FATHERS], available at http://www.urban.org/UploadedPDF/410 

http://www.urban.org/UploadedPDF/410
http://www.urban.org/url.cfm
https://23,274.39
https://retroactively).tt
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the unpredictability of the obligor' s ability to generate income on a regu
lar monthly basis, the likelihood of inappropriate awards is particularly 
high.e' ' 3 

C.eeeLimitations on Modification of Support A wardseee

Mechanisms exist for modifying child support awards. However,eee
limitations on the circumstances in which modification is available, judi

cial and administrative hostility to downward modification, and barriers 
affecting access to modification procedures limit the utility of modifica
tion as a source of relief for the low-income obligor subject to an exces
sive support award. 

Federal law requires review and adjustment of support orders every 
three years at the request of either parent.114 However, most states will 

adjust the support amount only if the change exceeds a specified thresh
old-either a percentage of the existing award or a monetary amount. 1 1 5 

The monetary thresholds, requiring a change in the monthly award rang

ing from $10 to $100,e1 1 6 present a particular obstacle for indigent obli
gors. Changes in their already low incomes may not be sufficient to 
support a decrease in the award that exceeds the threshold amount. Fur

thermore, the three-year interval does not provide the flexibility needed 
to respond meaningfully to the unstable economic situation of many low
income obligors. 

Both common law and federal statute also provide for modification 
of child support orders at any time upon a showing of changed circum
stances.e' 17 Again, however, states have limited the availability of the 

modification remedy by restricting the types of changes that warrant an 
adjustment in the support amount. 1 1 8 In all jurisdictions, the change 
must be "substantial," a requirement that generally translates into a quan-

477.pdf (finding that in I 999, only 34 percent of non-incarcerated poor fathers worked full
time, and only eight percent worked full-time, full-year).ttt

1 13 It is theoretically possible that income could be either higher or lower than projected. 
In reality, however, the projection almost always overestimates income because it is generally 
based on an assumption of full-time employment. See Legler, supra note 6, at 558 n.2 I 0. 
Studies have found that the child support obligations of low-income parents often represent an 
unreasonably high proportion of their earnings, REHNQUIST, supra note 81, at 7; S01UcNSON & 
OLIVER, PooR FATHERS, supra note 1 12, at 5 (making non-payment and accumulation of ar
rearages almost inevitable). 

1 14 42 U.S.C. § 666(a)(10)(A) (2000). 
1 1 5 See JuNE GrnBs BROWN, U.S. DEP'T. OF HEALTH & HuMAN SERVS., REVIEW AND 

Arnus1MENT OF SUPPORT ORDERS 6 (1999); State DHS v. Rhea, No. E2005-00330-COA-R3-
JV, 2006 WL 7705t18, at *5 (Tenn. Ct. App. Mar. 27, 2006) (refusing modification because of 
failure to meet 15 percent threshold). 

I 16 See BROWN, supra note 1 15, at 6. 
1 1 7 42 U.S.C. § 666(a)(I0)(B). 
I 18 See BROWN, supra note 115, at 6. 

https://full-year).tt
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titative variance between the existing and adjusted amounts similar to the 

"threshold amount" requirement discussed above. 1 1 9 

Some states impose other limitations that further restrict the availa

bility of "changed circumstances" modification. Some states hold that 
only changes that were unforeseeable at the time of the original order can 

serve as grounds for modification. 120 This requirement affects most 

cases involving employment instability, which for low-income obligors 

is generally foreseeable. Another common requirement demands that the 

change be involuntary and in good faith. Quitting a job is likely to be 

viewed as voluntary, regardless of motivation or rationale,121 as is termi

nation attributable to the employee's malfeasance. 122 Continued unem

ployment is considered voluntary if the obligor has failed to make 

sufficient efforts to find employment.123 Some courts also view impris

onment as voluntary, based on the voluntariness of the underlying crimi

nal act.124ttt

In addition to these obstacles inherent in the support modification 

process, the indigent obligor seeking relief faces a widespread hostility to 

downward modification of child support obligations. 125 At the adminis

trative level this hostility may be embodied in policies providing less 
favorable treatment for non-custodial parents seeking downward adjust
ment or even barring downward adjustment altogether.126 At least one 

state a11ows only non-custodial parents without arrears to have their or
ders reviewed or adjusted. 127 Further, a study by the HHS Inspector 
General found that even in the absence of a stated policy disfavoring 

non-custodial parents, local administrators may nonetheless deny non
custodial parents the opportunity for review and adjustment. 128ttt

119 NAT'L WoMEN's LAW Cm., DOLLARS AND SENSE, supra note 85, at 22. 
120 See, e.g. , Robinson v. Robinson, 928 So. 2d 360, 363 (Fla. Ct. Dist. App. 2006). 
12 1 See, e.g. , State ex rel Phillips v. Knox, No. E2000-02988-COA-R3-JV, 200 1 WL 

1523347, at*5 (Tenn. Ct. App. Nov. 29, 2001). 
122 See, e.g. , In re Marriage of Hester, 565 N.W.2d 35 I ,  354 (Iowa Ct. App. I 997); In re 

Rossino, 899 A.2d 233, 236 (N.H. 2006); Edwards v. Lowry, 348 S.E.2d 259, 261 (Va. 1986). 
123 E.g. ,  In re Warner, 905 A.2d 233, 235 (D.C. 2006); Bowen v. Bowen, 47 1 So. 2d 

1274, 1276 (Fla. 1985). 
124 E.g. ,  Mascola v. Lusskin, 727 So. 2d 328, 332 (Fla. Dist. Ct. App. I 999); Koch v. 

Williams, 456 N.W.2d 299, 301 (N.D. 1990); Rhodes v. Rhodes, No. 00 BA 34, 2001 WL 
1199877, at *3 (Ohio Ct. App. Sept. 25, 2001). 

125 See, e.g. , BROWN, supra note I 15, at 9- 10; PAULA RonERTS, AN OUNCE OP PREVEN
TION AND A POUND OF Cu1u;: DEVELOPING STATE Poucy ON THE PAYMENT OF CHILD SuPPOlff 
ARREARS DY Low INCOME PARENTS 12- 13 (2001). 

126 See BROWN, supra note 115, at 9-10; see also RcrnERTS, supra note 125, at 12-13 
(describing the limited circumstances when low-income parents could have their custodial ob
ligations adjusted downward or eliminated entirely). 

127 BROWN, supra note 115, at 9. 
128 Id. at 10. Several workers stated that they feel "their responsibility is to custodial 

parents and their children rather than to non-custodial parents." Id. 
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Courts, too, exhibit a disinclination to make downward adjustments 
in child support awards.e1 29 In cases where obligors are able to establish 
job loss or other substantial change affecting earnings, the courts typi

cally impute income based on a finding of voluntariness, rather than ad
justing the award to reflect actual income. 130 Determinations that a job 
loss was voluntary,131 that an obligor has failed to make adequate efforts 

to find a new job, 1 32 or that an obligor could be earning more than is paid 
by his current employment 1 33 involve assessments of motive and credi
bility, value judgments about how much effort is enough, and supposi

tions about what might have been. All of these leave significant room 
for judicial values, assumptions, and attitudes to affect the outcome. 

Finally, most low-income obligors simply lack meaningful access to 
processes for obtaining modification.134 Low-income obligors have lim

ited understanding of their legal rights, 1 35 do not know how to access the 
legal system or present their case effectively, and are intimidated by 
courts and other official fora. 1 36 They also lack the funds to hire legal 

counsel to help them navigate the system, and no jurisdiction recognizes 
a right to appointed counsel in proceedings to establish or modify the 
child support amount. 1 37 These difficulties were acknowledged by one 

judge, who stated: 

[If] the contemnor is not well-educated and has not had 
the continuous assistance of counsel, I do not believe 
that he or she should face incarceration for criminal con

tempt simply because he or she failed to take measures 
to seek reduction of his or her child support obligation, 

1 29 See, e.g. , T.L.D. v. C.G., 849 So.2d 200 (Ala. Civ. App. 2002); Herrera v. Sanchez, 
885 So.2d 480, 48 I (Fla. App. 2004 ). 

lt30 E.g. ,  T.L.D., 849 So.2d 200; Dorner v. McCarroll, 271 A.D.2d 530 (N.Y. App. Div. 
2000); Phillips v. Knox, No. E2000-02988-COA-R3-JV, 200 1 WL 1523347 (Tenn. Ct. App. 
Nov. 29, 200 1). 

1 3 1 See, e.g. , T.L.D., 849 So.2d 200. 
132 See, e.g. , Phillips, 200 1 WL 1523347. 
1 33 See, e.g. , Dorner, 271 A.D.2d 530. 
1 34 See, e.g. , Herrera, 885 So.2d at 481 (holding that an indigent father who twice at

tempted to initiate downward modification of support, with no hearing ever held, was in con
tempt for nonpayment). A study by the DHHS Inspector General found that "the 
overwhelming majority of requests for review come from parents on non-public assistance 
cases." BROWN, supra note I I 5, at 7. 

l 35 NAT 0 L WoMEN's LAW Cm., DOLLARS AND SENSE, supra note 85, at 23 ("[M]any low
income parents do not know of their rights to seek a review and adjustment."); see also 
BROWN, supra note 115, at 7 (expressing concerns about adequacy of notice to parents of right 
to request review). 

I 36 See, e.g. , Leslie Kaufman, Tough Child Support Laws Put Poor Fathers in a Bind, 
N.Y. TrMES, Feb. 19, 2005, at Bl ,  B4 (describing the myriad challenges for a homeless man to 
pay child support). 

137 See, e.g. , Tetro v. Tetro, 544 P.2d 17, 19-20 (Wash. 1975) (holding that there exists 
no right to counsel in child support proceedings). 
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even if the necessity of such measures would. doubtless 
seem obvious to a competent attorney. 1 38 

In any event, it is too late at the point of modification to affect 
arrearages that have already accumulated as a result of excessive awards, 
as federal law prohibits retroactive modification of accrued child sup

port. 1 39 The federal prohibition on retroactive modification, often re
ferred to as the "Bradley Amendment," was aimed at preventing "the 
practice of a noncustodial parent moving to another State, allowing a 

substantial debt to his or her child to pile up, and assuming that there will 
be a retroactive modification of the original order that substantially 
reduces or totally dismisses the debt."140 The only exception to the pro

hibition applies to periods when a petition for modification is pending.141ttt

The Bradley Amendment, like so many aspects of child support law, 
addressed a legitimate problem-the willingness of judges to reduce 
child support debt despite the legitimacy of the award and the obligor' s 

ability to pay-with a broad prohibition that also encompasses situations 
in which retroactive modification would not implicate these concerns.142ttt

In cases with which this Article is concerned, for instance, the prohibi

tion prevents relief to those whose award was initially set inappropriately 
high, those who did not seek a modification immediately upon a reduc
tion in income or other change of circumstances, and others with legiti

mate justifications for nonpayment of some or all of the support award. 
The prohibition on retroactive modification removes the final safety net 
for the indigent obligor who has amassed huge arrearages because of 

failures in the system and his own lack of legal sophistication. 

IV. ARREARAGES AND CIVIL CONTEMPT 

A system in which child support awards are commonly set beyond 
the parent's ability to pay, modification procedures are neither realisti

cally available nor likely to address inequities, and retroactive correction 
is disallowed, inevitably results in the accrual by many parents of large 
and unpayable arrearages. Eventually, many of these parents face 

charges of contempt of court for their failure to pay the court-ordered 
support. 

138 In re Warner, 905 A.2d 233, 248 n.11 (D.C. 2006) (Schwelb, S.J., concurring). 
139 42 U .S.C. §666(a)(9) (2000). In addition to prohibiting retroactive modification, the 

Bradley Amendment required state laws to make unpaid child support a judgment by operation 
of law, entitled to full faith and credit in every state. Pub. L. No. 99-509, §9103, 100 Stat. 
1874 (1986) (codified at 42 U.S.C. §666(a)(9)). 

140 132 CoNG. REc. S5303-04 (daily ed. May 5, 1986) (statement of Sen. Bill Bradley). 
141 42 U.S.C. § 666(a)(9) (2000). 
142 Id. 
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Faithful adherence to the laws limiting the contempt power would 
bar its application in these circumstances. A nonpaying obligor is in 
contempt of court only if his or her noncompliance was willful-that is, 

the obligor had both knowledge of the order and the ability to comply. 143 

Furthermore, coercive imprisonment is permissible as a sanction for civil 
contempt only if the contemnor has the present-at the time of sanction

ing-ability to pay either the full amount of the arrearage or a lesser sum 
set by the court as the amount necessary to purge the contempt. 144 Oth
erwise, no coercive potential exists145 and imprisonment becomes merely 

punitive in nature, thus demanding criminal procedural protections in or
der to satisfy due process. 146 Thus, ability to comply is a key issue in 
contempt proceedings based on noncompliance with a child support or

der, both in establishing the contempt147 and in justifying the sanction of 
coercive incarceration.148ttt

A low-income obligor may not have had the ability to make the 
ongoing support payments, in which case he or she was not in contempt 
at all. 149 Or if in contempt, the low-income obligor is rarely a candidate 

for civil incarceration because of the likelihood that he or she is unable to 
pay the hefty sum represented by the accumulated arrearages, or even a 
portion thereof that may be set by the court as the purge amount.150 

A .  Extent of Incarceration of Indigents 

The inability of indigent obligors to make court-ordered payments 

or to pay purge amounts would not be a systemic legal problem if courts 
were not finding such obligors in contempt and then coercively imprison
ing them despite their inability to pay. There is little hard data to show 

the number of indigent child support obligors who are jailed for nonpay-

143 E.g. ,  Rinehart v. Nowlin, 805 P.2d 88, 95 (N.M. App. 1990); cf United States v. 
Harrison, 188 F.3d 985, 986 (8th Cir. 1999) (noting that the "willful" failure to pay child 
support under federal Child Support Recovery Act "requires proof of an intentional violation 
of a known legal duty, and thus describes a specific intent crime"). 

144 See United States v. Rylander, 460 U.S. 752, 757 (1983). 
145 Harrison, 188 F.3d 986. 
146 See Puchner v. Kruzicki, 9 I 8 F. Supp. 127 I ,  1278 (E.D. Wis. I 996); In re Feiock, 263 

Cal. Rptr. 437, 440 (Cal. Ct. App. 1989) (citing Hicks v. Feiock, 485 U.S. 624, 638-40 
(1988)); Bresch v. Henderson, 761 So.2d 449, 450-51 (Fla. Dist. Ct. App. 2000); Brittania 
Holdings Ltd v. Greer, I 13 P.3d 104 1, 1044 (Wash. Ct. App. 2005). 

147 See, e.g. , Herold v. Herold, No. 04AP-206, 2004 WL 2895792, at *7-8 (Ohio Ct. App. 
Dec. 14, 2004) (holding that the trial court abused its discretion in finding defendant in con
tempt where, during the compliance period at issue, "through no fault of her own, defendant 
financially was unable to comply with the court's order"). 

148 Ex parte Rojo, 925 S.W.2d 654, 656 (Tex. 1996). 
149 See, e.g. , Herold, 2004 WL 2895792 at *7-8. 
150 E.g. ,  In re Gawerc, 165 S.W.3d 314, 315 (Tex. 2005). 
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ment, nor even the total number of child support contemnors.151 How
ever, the limited existing data suggest that the number is substantial: 

•eWhen a 2003 New Jersey Supreme Court ruling mandated the re
lease of all indigent child support contemnors who had not beene

represented by counsel, experts estimated that 300 persons woulde
be released. 152t

•eThe Delaware Supreme Court found that in that state the Familye
Court sentenced 518 civil contemnors to a period of incarceratione
in 1995.153t

•eA 1982-1983 study found that during a two-year period, 131 civile

contemnors were jailed for nonpayment of child support in a sin
gle New Mexico county.154t

•eAn Indiana child support prosecutor reported in 2002 thate
2,400-3,300 child support obligors were incarcerated annually fore

nonpayment, 80-85 percent of them for civil contempt.155t

•eA 2005 survey of South Carolina jails revealed that the state'se
jails averaged over 1,500 child support contemnors at any givene
time.156t

•eA report by the Center for Family Policy and Practice summarizese

numerous newspaper and other reports from thirty-six states docu
menting widespread arrests and incarcerations of nonpayinge
obligors.157t

The demographics of child support caseloads, particularly those 
with significant arrearages, support the conclusion that a substantial ma
jority of these contemnors are indigent or otherwise without the means to 

pay the purge amount. According to the federal Office of Child Support 
Enforcement, in 2006 over $105 billion in arrearages were owed by 1 1 .1  

I 5 1 See generally MA y & RouLET, supra note 13, at 11-12 ( describing the limited statisti
cal information available pertaining to the number of arrests of child support obligors who do 
not pay child support). 

152 Id. at 29. 
153 Black v. Div. of Child Support Enforcement, 686 A.2d 164, 167 n.4 (Del. 1996). 
154 Michele Hermann & Shannon Donahue, Fathers Behind Bars: The Right to Counsel 

in Civil Contempt Proceedings, 14 N.M. L. REv. 275, 277 (1984). 
155 MAY & RournT, supra note 13, at 20 (citing Ind. Child Custody and Support Advi

sory Comm., Meeting Minutes, Sept. 30, 2002, http://www.in.gov/legislative/interim/commit
tee/2002/committees/minutes/CCSA59U.pdf). 

156 Elizabeth G. Patterson, Child Support Detainees by County 2009 (on file with author). 
157 MAY & RouLET, supra note 13, at 13-38. These researchers found that reporting on 

officials responsible for aggressive programs of arresting parents who are behind in their child 
support often "represent [the officials'] efforts as being targeted only at those 'deadbeat' par
ents who can afford to pay but don't. In fact, however, the same [reporting] often includes 
information that belies this characterization . . . .  " Id. at 12. 

http://www.in.gov/legislative/interim/commit
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million obligors.158 The majority of the obligors with arrearages, and 

thus subject to repeated contempt proceedings, are below the poverty 

line.159 The federal Office of Child Support Enforcement reports that 70 

percent of child support arrearages are owed by noncustodial parents 

with no annual earnings or earnings less than $10,000.160 Only 4 percent 

are owed by non-custodial parents with an annual income of $40,000 or 

more.161t

The contempt process is used only with those contemnors from 

whom support cannot be obtained through other enforcement techniques, 

including wage withholding and seizure of assets. 1 62 Non-indigent obli

gors against whom it is necessary to institute contempt proceedings gen

erally pay the arrearage when threatened with jail. It can reasonably be 

inferred, therefore, that when large numbers of child support obligors are 

incarcerated, most are indigent. 

This conclusion is further buffered by the facts of appellate cases 

from throughout the nation that show indigent obligors being jailed for 

civil contempt with little attention to the economic circumstances under

lying their noncompliance. 163 Indigents are especially unlikely to appeal 

civil contempt orders, given their lack of access to appellate counsel in 

most states and the brevity of the typical contempt sentence. 164 There

fore, the reported cases can be seen as indicators of a much larger num

ber of unappealed contempt incarcerations. 

1 5 8 OCSE 2006 PRELIMINARY REPORT, supra note I .  In that year only $7 billion of the 
outstanding arrearages were collected. Id. 

1 59 See Orrrcn or CHILD SUPPORT ENnJRCEMENT, THE STORY BEHIND THE NuMnnRs -
UNDERSTANDING AND MANAGING CHILD SUPPORT DnnT, I (2008) [hereinafter OCSE STORY], 
available at http://www.acf.hhs.gov/programs/cse/pol/1M/2008/im-08-05a.pdf (reporting obli
gors with no or little reported income held most of the arrears). 

1 60 Id. 
1 6 1 Id. 
162 See supra notes 15-27 and accompanying text. 
1 63 Peterson v. Roden, 949 So. 2d 948 (Ala. Civ. App. 2006); Taylor v. Johnson, 764 So. 

2d 1281 (Ala. Civ. App. 2000); Blackwell v. Nowakowski, No. FA000121344, 2005 WL 
185414 (Conn. Super. Ct. May 27, 2005); In re Warner, 905 A.2d 233 (D.C. 2006); In re 
N.V., 890 So. 2d 1232 (Fla. Dist. Ct. App. 2005); Marks v. Tolliver, 839 N.E.2d 703, 707 (Ind.t
Ct. App. 2005); Arrington v. Dep't Of Human Res., 935 A.2d 432 (Md. 2007); Long v. State,t
807 A.2d I (Md. 2002); Herold v. Herold, No. 04AP-206, 2004 WL 2895792 (Ohio Ct. App.t
Dec. 14, 2004); State ex rel Phillips v. Knox, No. E2000-02988-COA-R3-JV, 200 1 WL 
1523347 (Tenn. Ct. App. Nov. 29, 2001); Zinnecker v. Sarver, 710 N.W.2d 726 (Wis. Ct. App. 
2006); see also McBride v. McBride, 43 I S.E.2d 14, 19 n.4 (N.C. 1993) (noting that examina
tion of appellate cases in North Carolina indicates that failure of trial courts to make a determi
nation of a contemnor's ability to comply with purge "is not altogether infrequent").t

1 64 See, e.g. , Carroll County Bureau of Support v. Brill, No. 05 CA 8 I 8, 2005 WL 
3489763 (Ohio Ct. App. Dec. 15, 2005) (finding appeal moot because sentence had already 
been completed); Evans v. Evans, No. 04AP-816, 2005 WL 2364976 (Ohio Ct. App. Sept. 27, 
2005) (finding appeal moot because sentence had already been completed). 

http://www.acf.hhs.gov/programs/cse/pol/1M/2008/im-08-05a.pdf
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B.e The Heavy Burden of Proving Inability to Paye

There are a number of interrelated reasons why courts incarceratee
substantial numbers of indigent obligors for civil contempt despite their 

inability to pay the ordered support or the purge amount. Particularly 
important is the lack of hard evidence on issues related to the obligor' s 
inability to pay, combined with the unfavorable structuring of the burden 

of proof and a judicial disinclination to find obligors' testimony credible. 

In civil contempt proceedings, unlike those for criminal con

tempt,165 absence of willfulness is treated as a defense, and the initial 
burden is on the contemnor to plead and present evidence of his or her 
inability to comply with the order.166 Some states shift the burden back 

to the petitioner once the alleged contemnor makes a prima facie show
ing of inability to comply, 167 but others place the full burden of proof in 
regard to willfulness/inability to comply on the defendant.168t

Proving inability to comply can be factually complex, implicating 
the economic circumstances of the obligor, his work history and poten

tial, his available assets, 169 and his own subsistence needs_ l7° To meet 

165 In criminal contempt proceedings the state is constitutionally required to prove every 
element of the offense beyond a reasonable doubt, including willfulness (ability to comply 
with the order). Hicks v. Feiock, 485 U.S. 624,t637 (1987). But see In re Warner, 905 A.2d 
233 (D.C. 2006) (placing burden of proving inability to pay on obligor in criminal contempt 
proceeding).

166 Civil contempt proceedings are not subject to the "reasonable doubt" requirement. 
Hicks v. Feiock, 485 U.S. 624, 638 (1987). Hence, courts presume that a court order imports a 
finding of the court that the defendant has the ability to comply. Stuber v. Stuber, No. 1-02-
65, 2003 WL 1826294 (Ohio Ct. App. Apr. 9, 2003); Britannia Holdings Ltd. v. Greer, 1 13 
P.3d 1041, 1045 (Wash. Ct. App. 2005). Most courts thus limit the petitioner's burden to 
proving the alleged contemnor's violation of the court order-generally by clear and convinc
ing evidence. See, e.g. , Rawlings v. Rawlings, 766 A.2d 98, I O I  n. l (Md. 200 1) (citing Mn.t
RuLE 15-207(e)); Stuber, 2003 WL 1826294 at *4. The burden then shifts to the defendant to 
prove the defense of inability to comply. E.g. ,  Herrera v. Sanchez, 885 So. 2d 480, 481 (Fla. 
Dist. Ct. App. 2004); Lyons v. Sloop, 40 S.W.3d I ,  10- 1 1  (Mo. Ct. App. 200 1). In regard tot
ability to pay the purge, the petitioner does not have the benefit of a presumption and thus hast
the burden of proving ability to pay. See, e.g. , Bowen v. Bowen, 471 So. 2d 1274, 1278-79t
(Fla. 1985).

167 E.g. ,  Falkner v. Falkner, 769 So. 2d 933, 935 (Ala. Civ. App. 2000); State ex. rel. 
Moore v. Owens, No. 89-170-11, 1990 WL 8624, at *3 (Ten. Ct. App. Feb. 7, 1990). 

168 E.g. ,  Rawlings, 766 A.2d at I 0 1  n. l (explaining that alleged contemnor must prove he 
or she made reasonable efforts to become or remain employed or otherwise lawfully obtain 
funds necessary to make payment); Lyons, 40 S.W.3d at 10-11 (explaining that alleged con
temnor must prove that inability to pay is not consequence of his own intentional and contu
macious conduct); Stuber, 2003 WL 1826294 at *4 (stating that defendant must show inability 
to pay to be real and not self-imposed, nor due to fraud, sharp practices, or intentional 
avoidance).

169 See, e.g. , In re Gawerc, 165 S.W.3d 314, 315 (Tex. 2005). 
170 See, e.g. , Bryant v. Howard County Dep't of Soc. Servs., No. 93, 2005 WL 1115229 

(Md. App. 2005); Rodriguez v. Eighth Judicial Dist., 102 P.3d 4 1  (Nev. 2004); Patterson v. 
Patterson, No. 86282, 2005 WL 2471012 (Ohio Ct. App. Oct. 6, 2005); cf United States v. 
Kukafka, 478 F.3d 531 (3d Cir. 2007) (discussing federal criminal prosecution). The amount 
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this burden, the alleged contemnor must at the very least present evi
dence of his or her employment ( or lack thereof), wages, expenses, and 
assets. 

However, gauging the ability to pay may be much more compli
cated than this, involving issues of good faith responsibility for other 

1 7 1 

of the original child support ordered reflects the amount that the court believed necessary to 
meet the needs of the obligor, and the reasoning and conclusions of the court making the 
award are not subject to reconsideration in a contempt proceeding. United States v. Rylander, 
460 U.S. 752, 756 (1983). Nor can the order be modified in such a way as to excuse some or 
all of the accrued child support obligation, even if the obligor's circumstances changed after 
the child support award was made. However, a change in the obligor's circumstances after the 
award can be the basis for a finding that, at the time of the alleged contumacious act, the 
obligor lacked the ability to comply and hence his failure to do so was not willful. 

1 7 1 The obligor may have dependents other than the child or children for whose benefit 
the order was entered. See, e.g. , Larsen v. Larsen, 949 So. 2d 278 (Fla. Dist. Ct. App. 2007); 
Rodriguez, I 02 P.3d at 44; Patterson, 2005 WL 247 10 12 at * I. It is not uncommon for an 
indigent child support obligor to have fathered multiple children by different mothers, and 
consequently to be subject to multiple child support orders. See, e.g. , Davison v. Miss. Dep't 
of Hum. Servs., 938 So. 2d 9 12 (Miss. App. 2006); Herold v. Herold, No. 04AP-206, 2004 
WL 2895792, at *7 (Ohio Ct. App. Dec. 14, 2004); Zinnecker v. Sarver, 710 N.W.2d 726 
(Wis. Ct. App. 2006) (noting that a second order was in another state). Further, he may be 
married to or cohabiting with another woman with whom he shares children not subject to a 
child support order, but whom he is legally obligated to support. A recent analysis found 
family complexity to exist in about three quarters of TANF families. Daniel R. Meyer et al., 
Multiple Partner Fertility: Incidence and Implications for Child Support Policy (Inst. For Re
search on Poverty, Discussion Paper no. 1300-05, May 2005), available at www.irp.wisc.edu/ 
publications/dps/pdfs/dp 130005. pdf. 

1 72 See Bowen v. Bowen, 47t1 So. 2d 1274, 1276 (Fla. 1985) (finding voluntariness where 
obligor was laid off, remained unemployed for seven months, and during that time conducted 
diligent search according to uncontroverted evidence); Dorner v. Mccarroll, 271 A.D.2d 530 
(N.Y. App. Div. Apr. 10, 2000) (stating that failure to seek employment constitutes willful 
violation of support order); see also Rodriguez, 102 P.3d at 45 (holding underemployment 
negates "indigency" for purposes of appointment of counsel); cf Russell v. Armitage, 697 
A.2d 630 (Vt. 1997) (finding failure to vigorously pursue workers' compensation claim ast
willful violation).t
Similar issues may exist in regard to periods of imprisonment for criminal offenses. Somet
courts treat these as periods when the obligor was unable to comply for purposes of the con
tempt determination, State ex rel. Burkhart v. Nold, No. C2-02-1983, 2003 WL 21524991, att
*4 (Minn. Ct. App. July 8, 2003), or even suspend payments during the period of incarcera
tion. Long v. State, 807 A.2d I ,  4 (Md. 2002). Others require evidence of the obligor's actualt
income during the period of incarceration. In re A.P., 46 S.W.3d 347, 349-50 (Tex. 2001).t
Still others treat imprisonment the same as voluntary unemployment, on the theory that thet
obligor by his own wrongful conduct has placed himself in a position that precludes gainfult
employment. Rhodes v. Rhodes, No. 00 BA 34, 2001 WL 1199877, at *1-3 (Ohio Ct. App.t
Sept. 25, 2001).t

1 73 In some jurisdictions the obligor's ability to borrow funds is considered relevant in 
determining ability to pay, e.g. , TEx. FAM. CODE ANN. § 157.008 (Vernon 2002), creating 
factual questions concerning identification of potential lenders and their willingness to lend. A 
Texas statute, for instance, makes the "inability to pay" defense available only if the obligor 
has attempted unsuccessfully to borrow, but the statute does not specify the required breadth or 
diligence of those attempts. Id. In other jurisdictions, the courts have rejected attempts to 

www.irp.wisc.edu
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owned by others 174 to satisfy the obligor' s debt. There may be legal as 
well as factual components to these issues. 175 The complexity of these 
issues puts them beyond the understanding of most indigents, who will 

rarely be able to effectively respond to the petitioner's case in these ar
eas, much less present a case in chief of their own. Even the simplest 
"inability to pay" argument requires articulating the defense, gathering 

and presenting documentary and other evidence, and responding to le
gally significant questions from the bench-tasks which are "probably 
awesome and perhaps insuperable undertakings to the uninitiated layper

son." 176 This is particularly true where the layperson is indigent and 
poorly educated. 

Adding to the obligor' s burden is the potential that the court will 
hold his or her testimony concerning inability to pay to be insufficient 
evidence or lacking in credibility in the absence of documentary corrobo

ration.177 Retention of the necessary records among indigents is rare, 
particularly given the widespread instability in their employment, hous
ing, and other aspects of their lives. Even in the many states in which the 

civil contemnor has a right to appointed counsel, the lack of documentary 
evidence makes it difficult for the attorney to prove to the satisfaction of 
the court his client's inability to pay. The indigent contemnor without 

counsel will rarely if ever be able to do so. 

C.e The Role of Judicial Perceptions and A ttitudese

The most disturbing aspect of the case law, and a significant con

tributor to inappropriate coercive incarcerations, is the frequency with 
which indigent child support obligors are imprisoned as a result of trial 
courts' abuse of their civil contempt authority. Repeatedly, the reported 

include ability to borrow in the "ability to pay" determination. See Phillips v. Knox, No. 
E2000-02988-COA-R3-JV, 200 1 WL 1523347, at *9 (Tenn. Ct. App. Nov. 29, 200t1) (citing 
and following Netherton v. Netherton, No. 01-A-01-9208-PB00323, 1993 WL 49556, at *3 
(Tenn. Ct. App. Feb. 26, 1993)). 

174 See Gawerc, 165 S.W.3d at 3 15 (Tex. 2005). 
I75 A case may also implicate state and federal statutory limits on the proportion of an 

obligor's disposable earnings that can be subjected to child support obligations. See Consumer 
Credit Protection Act, 15 U.S.C. § 1673(b) (2007); Omo REv. Com, ANN. § 3121.03 (Lexis
Nexis 2003); Patterson v. Patterson, No. 86282, 2005 WL 247t10t12 (Ohio Ct. App. Oct. 6, 
2005). 

176 Pasqua v. Council, 892 A.2d 663, 673 (N.J. 2006). 
lt77 See, e.g. , Falkner v. Falkner, 769 So. 2d 933, 934-35 (Ala. Civ. App. 2000); Larsen v. 

Larsen, 949 So. 2d 278, 279 (Fla. Dist. Ct. App. 2007); Davison v. Miss. Dep't Human Servs., 
938 So. 2d 912 (Miss. Ct. App. 2006) (discussing documentation of disability); Stuber v. 
Stuber, No. 1-02-65, 2003 WL 1826294, at *4 (Ohio Ct. App. Apr. 9, 2003); OHS v. Rhea, 
No. E2005-00330-COA-R3-JV, 2006 WL 7705 18 (Tenn. Ct. App. March 27, 2006) (discuss
ing documentation of job search); Phillips, 2001 WL 1523347 at *8; Ex parte Garrison, 853 
S.W.2d 784, 787-88 (Tex. App. 1993). 
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cases show deviations from fundamental procedural requirements and es
tablishment of purge amounts known to exceed obligors' ability to pay. 

Reports of these cases demonstrate the actualization of concerns 
long expressed about the potential for abuse that is inherent in unfettered 
judicial discretion to impose contempt sanctions. The Supreme Court 

has described the civil contempt authority as uniquely susceptible to 
abuse, the untrammeled power which it places in the individual judge 
creating the "prospect of 'the most tyrannical licentiousness."'178 The 

Court identified cases involving difficult fact-finding as particularly sus
ceptible to the arbitrary exercise of judicial power in the absence of pro
cedural constraints. 179 These concerns were elaborated on in a leading 

article by Earl Dudley: 

The concern for judicial bias in contempt proceedings 

comprehends not merely the formulation of powerful 
sanctions but the fact-finding process as well. Findings 
of fact in contempt proceedings are insulated from 

meaningful appellate review by the "clearly erroneous" 
standard. Thus, a judge sitting without a jury in a civil 
contempt proceeding . . .  has enormous power to give 

rein to his biases under the guise of resolving disputed 
issues of fact. 180t

Dudley cautioned against the "grave potential for biased adjudica-
tion" in any contempt case involving a factual dispute.181t

In almost every case the judge will already have ruled 
once on the merits against the party accused of violating 

an outstanding order. He may perceive the party's sub
sequent conduct as evasive of his commands and be un
willing to listen to proffered explanations, or may bring 

to the contempt proceeding adverse judgments about 
motivation or credibility formed earlier. 182t

Appellate courts in several states have expressed concern with the 
repeated abuses of judicial authority in contempt adjudications, often cit

ing the specific problem areas identified by Dudley. Faced with a case 
containing serious procedural irregularities, the Florida Court of Appeals 
observed, 

1 7 8 See Int'l Union, United Mine Workers v. Bagwell, 512 U.S. 821,t831 (1994).
179 See id. at 833-34. 
1 8 0  Dudley, supra note 34, at I 078 (citing the "inability to pay" issue in child support 

contempt proceedings as one potentially subject to judicial bias (citation omitted)). 
I 8 I Id. at 1079. 
1 82 Id. ; accord Bagwell, 512 U.S. at 83t1 ("Contumacy 'often strikes at the most vulnera

ble and human qualities of a judge's temperament."') (quoting Bloom v. Illinois, 391 U.S. 194 
(1968)). 
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We are deeply troubled that circuit courts continue to 

illegally incarcerate people for civil contempt in the face 

not only of ample case law, but also a rule which clearly 
delineates the procedures that should be followed in or

der to ensure that the due process rights of alleged con

temnors are protected.183t

Similarly strongly worded denunciations have been directed at the 
pervasive practice of knowingly imposing excessive purge amounts on 

indigent contemnors. This practice has been repeatedly denounced by 

the Maryland appellate courts, commencing in a 2000 case in which the 
Court of Appeals reviewed three joined cases: 

These cases, hopefully, represent the worst in disregard 

for proper, mandated procedure. . . . [T]he purge 

amounts recommended by the master, and approved by 

the court, were conj ured up out of nothing. There was 

not a scintilla of evidence to support a conclusion that 

Thrower, Mason, or Miles then had or could possibly 

obtain the ability to pay the purge amounts within the 

time set, in order to avoid incarceration. It defies any 

semblance of logic or human experience to suppose that, 

on $69/week unemployment benefits and with no other 

significant assets, Thrower would be able to pay $840 

within a month or that on $75/week, Mason would be 

able to pay $900 in three weeks. And for the master to 

take judicial notice that jewelry worn by Miles, who had 
no other assets and no employment, and who was being 
supported entirely by his mother, was worth $4,190.76 

[the exact amount of the arrearage] , is so far removed 
from reality as to suggest an actual disdain for proper 
judicial procedure and temperament. 1 84 

l 83 Bresch v. Henderson, 761 So.2d 449,t451 (Fla. Dist. Ct. App. 2000). In this case thet
obligor had appeared in court for a hearing in a modification proceeding. Apparently on its 
own initiative, without notice to the obligor, and without making specific factual findings, the 
trial court determined that the obligor was behind in his support payments, held him in con
tempt, and ordered him incarcerated indefinitely subject to a $ 1,000 purge. Id. at 450. Accord 
Conley v. Cannon, 708 So. 2d 306, 307 (Fla. Dist. Ct. App. 1998) (chastising trial courts for 
their "studied indifference to procedural due process" in contempt cases). For other examples 
of cases involving multiple procedural irregularities, see In re State Dep't of Soc. Servs. ex rel 
T.M.A. v. Pickens, 972 So. 2d 1225 (La. Ct. App. 2007); Bryant v. Howard County Dep't oft
Soc. Servs., 874 A.2d 457 (Md. 2005); Thrower v. State Bureau of Support Enforcement, 747t
A.2d 634, 642-43 (Md. 2000); In re McDonald, No. 01-05-00616-CV, 2005 WL 2124155t
(Tex. App. 2005); see also Slagle v. Slagle, No. 2004-L-119, 2005 WL 2002272 (Ohio Ct.t
App. 2005) (affirming imprisonment for contempt despite ambiguity of court order).t

184 Thrower, 747 A.2d at 642-43. 

https://4,190.76
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That the three cases before the court in Thrower v. State Bureau of 
Support Enforcement were representative of a widespread problem is 
evidenced by the subsequent Maryland cases in which appellate courts 

were forced to reiterate Thrower's rebuke185 and by the number of cases 
from other jurisdictions in which the facts on record, statements made by 
the finder of fact, or both leave no doubt of the contemnor's inability to 

pay the purge amount.186e

The various abuses noted above may reflect trial judges' faith in the 

correctness of the amounts that indigent obligors have been ordered to 
pay and their misunderstanding of the realities of employment at the low 
end of the economy. Caught up in the important goal of meeting the 

economic needs of America's children and the norms of parental respon
sibility, they can become frustrated with the repeated court appearances 
of obligors with huge arrearages, a history of nonpayment, and an end

less stream of what seem to be excuses for not providing for their chil

dren. 187 They may feel the need to vindicate the authority of the court 
and its orders against persons who appear to be "flaunt[ing] their defi

ance of properly entered court orders." 188  

The frustration and ambivalence are apparent in statements made by 
judges imposing coercive imprisonment on non-paying obligors. An 
Ohio trial court judge stated to the obligor: 

185 See Bryant, 874 A.2d at 469 n.4 (holding that the imposition of a $1,000 purge amount 
for obligor who earned $8 per hour and had two other children to support was based on "sheer 
speculation"); Long v. State, 807 A.2d I ,  1 1- 13 (Md. 2002) (reversing an intermediate court's 
decision to impose conditions on the release of an obligor ordered incarcerated despite lack of 
a finding that he was able to pay purge amount); Rawlings v. Rawlings, 766 A.2d 98, 118 (Md. 
200 1) ("As in Thrower, '[T]here was not a scintilla of evidence to support a conclusion' that 
Petitioner . . .  had the current ability to purge . . . .  " (citation omitted)). 

I86 See, e.g. , supra note 163 and accompanying text; see also MAY & RouLnT, supra note 
13, at 43-44 (reporting on an observation of purge hearings for Chicago obligors who were 
serving civil contempt sentences: 

Each one attested to the fact that he did not have the money to pay child sup
port, could not raise the money from family or acquaintances and stated that as long 
as he was held in jail, he would be unable to earn the money necessary to pay child 
support. In spite of this repeated scenario, each such defendant was returned to jail 
for two additional weeks and a hearing before another judge was set for that date.). 

I87 MAY & RouLET, supra note 13, at 43 (concluding after observing child support con
tempt proceedings in several states thatt"[ w ]hen judges hear child support cases regularly they 
are more likely to become jaded to the 'excuses' of parents who have not paid their child 
support obligations. Such excuses must seem repetitious and insincere when heard consist
ently."); see Kaufman, supra note I 36 (quoting service provider to homeless men: 

In theory you are supposed to be able to go into court and you are supposed to 
be able to get modifications . . . .  But in reality, there are a lot of judges who are sick 
and tired of dads who haven't paid child support. They don't want to hear you had a 
drug problem or were in prison. They just want the money and they don't even care 
if you can't pay it.). 

18 8  Thrower, 747 A.2d at 642.t
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You owed somewhere in the neighborhood of $75,000 
so, you know, what you've been paying is basically a 
drop in the bucket and I just feel like we've been going 

round and round on this for too long now and we're not 
getting anywhere, we keep going in circles. And, you 
know, I appreciate the fact that you can't get blood out 

of a turnip; if you can't get a decent job, you can't keep 
up with your support, but I feel that this court has been 
more than fair with you in the past and bent over 

189tbackwards . . . .  

A Maryland trial court judge noted: 

Okay, sure, he can't pay now 'cause he's in jail for fail
ure to appear, . . .  but there was just a blatant disregard 

back in May, June, July and August. I can't hide that.190t

A circuit court judge in Wisconsin stated: 

[W]ehile I sympathize with Mr. Sarver, because I don't 

think it's realistic that right now he's going to be able to 
make these payments, I can't ignore the size of the file 
either. This issue has been going on for a while.191 

Appellate courts have acknowledged this frustration.192 However, 

understandable as trial courts' frustration may be, they abuse their au
thority when expressing their frustration or vindicating their authority by 
depriving persons of their liberty for the offense of being unable to pay a 

support award that may well have been excessive in the first place. 

The above cases involved abuses in ordering incarceration and set

ting purge amounts. Though less often specifically identified in the ap
pellate cases, similar abuses can occur in determining that the obligor is 
in contempt. In particular, abuses can take the form of inappropriate 

findings that an obligor's unemployment was voluntary, that he has not 
been sufficiently diligent in seeking work, or that the obligor was volun
tarily under-employed.193 Findings of this sort negate the defense of in-

189 State v. Majoras, No. E-00-048, 200 1 WL 640929, at *3 (Ohio Ct. App. June 8, 200 1) 
( emphasis omitted) ( quoting the trial court as it revoked probation following the obligor' s 
conviction for criminal non-support). 

190 Long, 807 A.2d at 5. 
191 Zinnecker v. Sarver, No. 2005AP2 I 95, 2006 WL 120066, at * I (Wis. Ct. App. Jan. 

18, 2006). 
192 See Int'! Union, United Mine Workers v. Bagwell, 5 12 U.S. 82 1,t83 1 (1994); Lewis v. 

Lewis, 875 S.W.2d 862, 864 (Ky. 1993); Thrower, 747 A.2d at 642. 
193 See In re Warner, 905 A.2d 233, 242-43 (D.C. 2006); Herrera v. Sanchez, 885 So.2d 

480,t481 (Fla. Dist. Ct. App. 2004); Clark v. Gragg, 6 14 S.E.2d 356, 359-60 (N.C. Ct. App. 
2005); State ex rel Phillips v. Knox, No. E2000-02988-COA-R3-JV, 2001 WL 1523347, at *3 
(Tenn. Ct. App. Nov. 29, 2001). 



126 CORNELL JOURNAL OF LAW AND PUBLIC POLICY [Vol. 18:95 

ability to pay, leading to a finding that disobedience of the child support 
order was willful, and hence contemptuous.194t

V. IMPLICATIONS OF IMPROPER CONFINEMENTe

A .  Social Effects 

Serious social problems result from this phenomenon of jailing indi
gent parents. Not the least of these is the fact that coercive imprisonment 
of those who are unable to pay is counterproductive to the goals of the 
child support enforcement program itself.195 During the term of impris
onment, the contemnor is largely disabled from generating the income 
necessary for payment of child support. 196 He also is incapable of pro

viding any other form of support or assistance to the child or the custo
dial parent. Furthermore, imprisonment causes some contemnors to lose 
jobs from which wage withholding was providing or could have provided 

some level of support.197t

The prospect of imprisonment causes a substantial number of indi

gent fathers to "go underground," leaving the home state and subsisting 
through sources of income that will not reveal the individual to the child 
support enforcement system.198 Not only does this cost the child 

whatever economic support might have been provided by the father, but 
it also removes any prospect of a social relationship between father and 
child, with the varied emotional and psychological benefits for the child 

that can arise from such a relationship.199 In addition, non-custodial par-

194 See, e.g. , T.L.D. v. C.G., 849 So. 2d 200, 206-07 (Ala. 2002). 
195 See Rodriguez v. Eighth Judicial District Court, 102 P.3d 41, 46 n.9 (Nev. 2004) 

(acknowledging counterproductiveness of extended jail stays for child support contemnors); 
Dudley, supra note 34, at 1076 (expressing view that dangers of bias associated with contempt 
are "greatly reduced" in proceedings to enforce child support orders because imposition of 
contempt sanctions is in tension with the ultimate goal of providing child support); cf Phillips, 
200 1 WL 1523347 att* I O  (noting the counterproductiveness of driver's license revocation as a 
means to coerce obligor's employment and payment of child support). 

196 A number of incarcerated child support obligors participate in work release programs, 
which allow them to generate income during the term of imprisonment. See, e.g. , Black v. 
Div. of Child Support Enforcement, 686 A.2d 164, 167 n.4 (Del. 1996). In a work release 
program, an inmate may leave actual confinement during certain hours to work or, in some 
cases, to seek employment. Rawlings v. Rawlings, 766 A.2d 98, I I 9 (Md. 200 I ). But see 
Peterson v. Roden, 949 So. 2d 948, 950 (Ala. Civ. App. 2006) (noting the termination of a 
contemnor from work release program for rule violations). 

197 See, e.g. , Sevier v. Turner, 742 F.2d 262, 265-66 (6th Cir. I 984); Wilson v. Holliday, 
774 A.2d 1123, 1127 (Md. 2001). 

198 Cf NAT'L WOMEN'S LAw Cm., DOLLARS AND SENSE, supra note 85, at 11 (proposingt
that excessive awards drive obligors into underground economy). 

199 See, e.g. , JEFFREY ROSENBERG & W. Btv\DFORD W1Lcox, U.S. DEP'T OF HEALTH & 
HUMAN SERVS., THE IMPORTANCE OF FATHERS IN THE HEALTHY DEVELOPMENT OF CHILDREN 
(2006), available at www.childwelfare.gov/pubs/usermanuals/fatherhood/fatherhood.pdf.; 
Linda L. Dahlberg, Youth Violence in the United States: Major Trends, Risk Factors, and 
Preventive Approaches, 14 AM. J. PREY. MED. 259 (1998). 

www.childwelfare.gov/pubs/usermanuals/fatherhood/fatherhood.pdf
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ents working in the underground economy are subject to exploitation by 
unscrupulous employers and may see criminal activity as their only alter
native for economic survival.200 

B.e Due Process Violationse

From a legal perspective, the widespread civil incarceration of per
sons who are unable to meet the conditions of their release presents a 
significant due process problem. The cavalier treatment of coercive im

prisonment for civil contempt has been justified by the assumption that 
the civil contemnor can obtain release at any time by complying with the 
court order, and hence "holds the keys of his prison in his own 

pocket."201 This is not the case with regard to indigent child support 
obligors. Large numbers of these persons have been jailed subject to 
conditions of release that they are unable to meet. "Because it is impos

sible to coerce that which is beyond a person's power to perform, once 
the confinement ceases to have any coercive impact, continued imprison
ment for civil contempt constitutes a violation of due process."202 Under 

these circumstances, the coercive civil sanction is transformed into a 
criminal punishment which has been imposed in violation of the Consti
tution.203 The very fact of the incarceration of large numbers of civil 

contemnors who are unable to meet the conditions of release is thus in 
itself a serious due process violation.204 

In addition, the processes by which these indigents came to be in
carcerated are reflective of widespread deviations from fundamental fair
ness and demonstrate the need to re-examine the civil-criminal 

distinction in applying the Due Process Clause to contempt proceedings. 
In United Mine Workers v. Bagwell, a case involving complex labor in
junctions, the Court acknowledged the possibility that some civil con

tempt cases may demand more than the rudimentary "notice and hearing" 
level of due process that has traditionally been accepted, and expressed 
reservations about the widely differing treatment of civil and criminal 

contempt.205 The Court suggested that heightened procedural protections 
may sometimes be necessary in ostensible civil contempt proceedings in 

200 See Ann Cammett, Expanding Collateral Sanctions: The Hidden Costs c<fAggressive 
Child Support E11forcement Against Incarcerated Parents, 13 GEO. J. ON POVERTY L. & 
PoL'v. 313, 327 (2006). 

201 See Ridgway v. Baker, 720 F.2d 1409, 1413 (5th Cir. 1983). 
202 Taylor v. Johnson, 764 So. 2d 1281, 1282 (Ala. Civ. App. 2000). 
203 See Bresch v. Henderson, 761 So. 2d 449, 450 (Fla. Dist. Ct. App. 2000). 
204 The duration of a civil contempt sentence can be as brief as a few days, or it can be a 

year or more, or even unlimited. E.g. ,  Clark v. Gragg, 6 14 S.E.2d 356 (N.C. Ct. App. 2005); 
In re Brownhill, No. 14-07-00346-CV, 2007 WL 1624776 (Tex. App. June 7, 2007). 

205 Int'l Union, United Mine Workers v. Bagwell, 512 U.S. 821, 832-33 (1994). 
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order to protect parties from erroneous deprivations and to prevent the 
arbitrary exercise of judicial power. 206t

The Court based its categorization of the proceedings as criminal on 

three primary factors:207t

(1)eFactual Complexity: The complexity of the fact questions in
volved in a case increases the need for more extensive ande
even-handed fact-finding processes in order to promote accu
racy. The Court stated in Bagwell that the "need for extensive,e
impartial fact-finding is less pressing" when the alleged disobe
dience involves "discrete, readily ascertainable acts, such ase

turning over a key."208t

(2)eSeriousness of the Potential Penalty:eIn Bagwell, the Court felte
that the magnitude of the potential penalty-more than $32 mil
lion in fines-demanded a high degree of procedural regularitye

in order to protect against error.209t

(3)ePotential for Abuse: Overlying all contempt proceedings is thee
compromised neutrality of the judge, which can lead to arbitrarye
decision-making and other abuses of discretion.210t

These three factors also support greater procedural regularity in 
child support contempt cases where an obligor who arguably lacks the 

ability to pay the ordered support is threatened with coercive imprison
ment. Although the finding in Bagwell was limited to the situation 
before the Court, the holding demonstrates the Court's concern with the 

skeletal fact-finding procedures that have been accepted in civil con
tempt proceedings, and signals a potential for heightened due process 
scrutiny of such proceedings in the future. 

206 See id. 
207 See id. at 833-34 (citing two additional factors to justify the use of summary proce

dures to adjudicate "direct contempt," that is, contempt occurring in the courtroom during 
court proceedings: ( I )  the need for procedural minimalism in order for the court to maintain 
order and conduct its proceedings and (2) the reduced danger of erroneous fact-finding when 
the judge has first-hand knowledge of the facts). 

208 Id. at 833. The Court used "payment of a judgment" as another example of a violation 
involving a simple, affirmative act where assurance of disinterested fact-finding and even
handed adjudication was less pressing. In child support contempt cases where ability to pay is 
an issue, the assumption does not hold. Dudley, supra note 34, at 1078-79. The potential 
complexity of the factual issues, together with the history of judicial abuse in this area and the 
seriousness of the incarceration penalty that is so often used in these cases easily warrants an 
expansion of protective procedures beyond those currently available. 

209 Bagwell, 512 U.S. at 831 ("To the extent that such contempts take on a punitive char
acter, however, and are not justified by other considerations central to the contempt power, 
criminal procedural protections may be in order.") 

210 Id. at 834 ("The risk of erroneous deprivation from the lack of a neutral factfinder may 
be substantial."). 
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An alternative method for analyzing the appropriateness of height
ened procedural protections in civil contempt cases is to apply due pro
cess standards to particular rights and procedures using the Mathews v. 

E ldridge standard.21 1  This test determines what process is due in a given 
proceeding based on analysis of the private interests at stake, the govern
ment's interest, and the risk that the procedures used will lead to errone
ous decisions.212 The numerous state and federal holdings that have 
recognized a right to counsel for contemnors facing possible imprison
ment have been based on this analysis.213 These rulings emphasize the 
weight of the individual's interest in avoiding incarceration and the high 
risk of error if counsel is not provided, and find that these concerns easily 
outweigh the state's interest in administrative convenience. 

Indeed, the private interest at stake in civil contempt proceedings 
enforceable by coercive imprisonment is of the highest order: the poten

tial loss of liberty through incarceration by the state. In fact, the loss of 
liberty through civil contempt can be greater than for criminal contempt, 
due to the potentially greater duration of the confinement.2 14 And, as 

one court noted, "from the perspective of the person incarcerated, the jail 
is just as bleak no matter [ whether the incarceration is labeled civil or 
criminal] . "2 1 5 

The state's interest in providing financial support for children (or 
repaying the state for welfare benefits provided to a child) cannot justify 

procedural laxness that results in imprisonment of those unable to pay 
the purge amount. Not only is the coercive effect absent, but imprison
ment has the counterproductive effect of reducing the obligor' s ability to 

generate the resources necessary for future payment. The government's 
interest in administrative convenience and cost reduction has repeatedly 

2 1 1 See, e.g. , Smoot v. Dingess, 160 W. Va. 558, 561 (W. Va. 1977) (declaring that due 
process requires sworn testimony and preparation of a transcript in civil contempt proceedings 
leading to incarceration).

212 Mathews v. Eldridge, 424 U.S. 319, 335 (1976).
213 E.g. ,  Henkel v. Bradshaw, 483 F.2d 1386 (9th Cir. 1985); Walker v. McLain, 768 F.2d 

I I 81 (I 0th Cir. 1985); Sevier v. Turner, 742 F.2d 262 (6th Cir. I 984); Ridgway v. Baker, 720 
F.2d 1409 (5th Cir. 1983); Lake v. Speziale, 580 F. Supp. 1318 (D. Conn. 1984); Dube v. 
Lopes, 481 A.2d 1293 (Conn. Super. Ct. 1984); Black v. Div. of Child Support Enforcement,t
686 A.2d 164 (Del. 1996); Campbell v. Manning, 697 So. 2d I 020 (Fla. App. I 997); Marks v.t
Tolliver, 839 N.E.2d 703 (Ind. App. 2005); McNabb v. Osmundson, 315 N.W.2d 9 (Iowat
1982); Rutherford v. Rutherford, 464 A.2d 228 (Md. 1983); Mead v. Batchlor, 460 N.W.2dt
493 (Mich. 1990); Cox v. Slama, 355 N.W.2d 40t1 (Minn. 1984); Allen v. Sheriff, 5 1 1  N.W.2dt
125 (Neb. 1994); Pasqua v. Council, 892 A.2d 663 (N.J. 2006); McBride v. McBride, 431t
S.E.2d 14 (N.C.1993); State v. Gruchalla, 467 N.W.2d 451 (N.D. 1991); Ex Parte Gonzales,t
945 S.W.2d 830 (Tex. Crim. App. 1997); Russell v. Armitage, 697 A.2d 630 (Vt. 1997); Tetrot
v.tTetro, 544 P.2d 17 (Wash. 1975); Smoot v. Dingess, 236 S.E.2d 468 (W. Va. 1977); State v. 
Pultz, 556 N.W.2d 708 (Wisc. 1996); see also Parcus v. Parcus, 615 So. 2d 78 (Ala. 1993)t
(applying state rule requiring counsel).t

2 14 McBride, 431 S.E.2d at 19 n.3. 
215 Walker, 768 F.2d at 1183. 
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been held insufficient to justify denial of procedural safeguards to con
temnors facing civil incarceration.2 1 6 

Without examining in detail the risk of error associated with spe

cific procedures, it can be readily concluded that the procedures now in 
place leave a wide margin for error in regard to the critical fact of the 
low-income obligor' s ability to pay either the ordered child support or 

the purge amount. Indigent obligors bear the burden of pleading and 
proving their inability to pay, a burden made heavier by trial courts' fre
quent skepticism concerning their credibility. The issues as to which 

these obligors bear the burden can be complex, and subject to presump
tions, pleading technicalities, and other obstacles for these uninitiated 
laymen. In many states they have no right to appointed counsel, and in 

states that provide counsel, the trial courts appear willing to find waiver 
of that right in highly questionable circumstances.2 17 The risk that this 
procedural milieu will result in an erroneous finding of ability to pay is 

immense. 

Application of the Mathews v. E ldridge analysis thus leads to the 
conclusion that current civil contempt procedures do not provide obligors 
with a fundamentally fair hearing on the issue of ability to pay, and 

hence violate the Due Process Clause. Correction demands thorough re
examination of the policies and procedures by which coercive imprison
ment is imposed on child support contemnors. 

VI.e SUPPORTING CHILDREN vs. PUNISHING POVERTY:e
RE-CALIBRATING THE SYSTEM 

Enforcement of the child support obligations of non-custodial par
ents is an important and difficult task. The present federal/state child 

support enforcement system developed over a number of years, with ad
justments being made and new tools added as experience demonstrated a 
need. Adjustments that focused on enhancing the states' ability to locate 

recalcitrant obligors and their assets and extract payment have produced 
the effective machine for supporting America's children that policy mak
ers and child advocates envisioned. 

216 See, e.g. , Walker, 768 F.2d at I I 84 ("While the state does have an interest in minimiz
ing the cost of such proceedings, this interest in monetary savings cannot outweigh the strong 
private interest of the petitioner and the substantial procedural fairness achieved by providing a 
lawyer for the indigent defendant in a civil contempt proceeding."). 

217 E.g. ,  Arrington v. Dep't of Human Res., 935 A.2d 432, 438 & n.6 (Md. 2007); 
Thrower v. State Bureau of Support Enforcement, 747 A.2d 634, 642-43 (Md. 2000) (criticiz
ing "the farce that passed for a waiver inquiry" by the trial judge); Blackston v. Blackston, 802 
A.2d 1 124 (Md. Ct. Spec. App. 2002); N. v. A.R., Nos. E-00-036, E-00-037, 200 1 WL 127343t
(Ohio Ct. App. Feb. 16, 2001); Cottingham v. Cottingham, 193 S.W.3d 531, 536-37 (Tenn.t
2006); In re Cohen, No. 2-06-334-CV, 2006 WL 3438060 (Tex. Ct. App. Nov. 30, 2006).t

https://incarceration.21
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Experience also has demonstrated, however, that for many noncus
todial parents the problem is deeper and more complex than recalci
trance. Although recalcitrance may be part of the picture, it is subsumed 
in the larger problems of poverty.218 The cha11enges for programs seek
ing child support from these parents lie in accurately assessing a reasona
ble child support award, retaining sufficient enforcement flexibility to 

accommodate frequent changes in ability to pay, and using enforcement 
tools in a way that comports both with due process and achievement of 
the goals of the program. Failures of the child support enforcement sys
tem in these areas have been compounded by the failures of the legal 
system in administering its awesome contempt power, to the end that 
indigent parents are deprived not only of their assets, but their physical 

liberty as well. 

VII. AVOIDING ARREARAGES: SYSTEMIC CORRECTIONS 

Recently, some attention has turned to avoiding the accrual of un

warranted and unco11ectable arrearages. In particular, the agencies that 
administer the child support enforcement system have begun to experi
ment with adjustments to better accommodate the situations of indigent 

obligors. The federal Department of Health and Human Services is itself 
encouraging states to modify systemic mechanisms that lead to non-will
ful accrual of arrearages, to develop expedited procedures for modifying 

support awards when circumstances change, and to forgive the state 
share of accrued arrearages in certain circumstances.219 

Reforms in these areas are badly needed and will go far toward re
ducing the incidence of improper incarceration, particularly in relation to 
future child support orders. However, reforms in this area are in their 

infancy, and few states have made the significant adjustments in their 

218 Policy makers working with the reformed welfare program (Temporary Assistance for 
Needy Families, or TANF) have come to realize that there are numerous barriers that impede 
successful job placements for indigent persons. These barriers include physical and mental 
health problems, lack of transportation, substance abuse, and lack of education or job skills. 
See supra notes 66-72 and accompanying text. 

219 See, e.g. ,  OFFICE OF CHILD S UPPO!ff ENFORCEMENT, MANAGING CHILD S UPPO!ff AR
REARS, A D1scussroN FRAMEWORK: SUMMARY or THE ADMINISTRATION roR CHILDREN AND 
FAMILIES RO I, II & III THum MEETING ON MANAGING AtulliARS (2003), available at http:// 
www.acf.hhs.gov/programs/cse/pubs/2003/reports/arrears (last visited Mar. 12, 2009); OFFICE 
or CHILD SUPPORT ENrORCEMENT, POLICY INTERPRETATION QUESTIONS roR I 999 ( 1999), 
available at http://www.acf.hhs.gov/programs/cse/pol/PIQ/l 999/piq-9903.htm (last visited 
Mar. 12, 2009); OFFICE OF CHILD SuPPO!ff ENFORCEMENT, POLICY lNTERP!lliTAT!ON QUES
TIONS roR 2000 (2000), available at http://www.acf.hhs.gov/programs/cse/pol/PIQ/2000/piq-
00-03.htm (last visited Mar. 12, 2009). The success of forgiveness programs is limited by thet
fact that although states and custodial parents may accept less than full payment of childt
support arrearages owed them, the same is not true of any portion of the arrearages owed to thet
federal government. OFFICE OF CHILD SuPPO!ff ENFORCEMENT, POLICY lNTERP!lliTAT!ON QUES
TIONS FOR 2000, supra. 

http://www.acf.hhs.gov/programs/cse/pol/PIQ/2000/piq
http://www.acf.hhs.gov/programs/cse/pol/PIQ/l
www.acf.hhs.gov/programs/cse/pubs/2003/reports/arrears
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child support guidelines and related laws and practices that are necessary 
to correct the problems identified by this paper. Even if such reforms 
were widespread, additional measures would be necessary to reduce or 

eliminate improper use of coercive incarceration in regard to existing 
orders and already-accrued arrearages. Any of the fo11owing would be 
steps toward a more just and productive system. 

VIII.e AVOIDING CONTEMPT CHARGES: 

INTERVENTION AND COMPROMISE 

A .  Diversion of Contempt Cases 

Laws or rules in some states provide for automatic initiation of con
tempt proceedings when a certain number of payments have been missed 
or when arrearages reach a certain level.220 Mandatory contempt laws 

such as these should be modified to allow an assessment of the defen
dant's means for reaching program goals prior to the filing of a contempt 
action. In many cases, modification of the support amount, forgiveness 

of arrearages, or enro11ment in a fatherhood program may be more appro
priate. Contempt charges should genera11y be foregone or dismissed if 
the obligor is working, wages are being withheld at an appropriate level, 

and the obligor has no other source of revenue. If an indigent obligor is 
employed, and his wages are subject to withholding to meet the child 
support obligation, a coercive contempt proceeding adds little or nothing 

toward the achievement of program objectives. It is in these cases that 
incarceration is most counterproductive. Similarly, contempt charges 
should not be pursued against an obligor who is participating in a pro

gram that provides assistance with employability skills, job placement, 
and responsible fathering. The desirability of more individualized ap
proaches to enforcement was recognized by the federal Department of 

Health and Human Services, which recommended in its Strategic Plan 
for 2005-2009 that enforcement approaches be customized to distinguish 
between those who refuse to pay and those who cannot pay.22 1 

B.e Bradley A mendment/Forgiveness of Federal Sharee

The individuals currently being imprisoned on account of their fail
ure to pay unwarranted arrearages can be truly helped only if a mecha

nism exists to forgive or adjeust the amount of the accrued debt. 
Otherwise, they wi11 continue to live under threat of arrest and incarcera
tion, which wi11 affect their choices concerning residence, relationships, 

220 E.g. , S.C. R. FAM. Cr. 24; 9rn Jun. DIST., N.M. R. Cr. FORM 9-608. 
22 1 U. S .  DnP'T or HEALTH & HUMAN SnRvs. ,  NATIONAL CmLD SUPPORT ENEORCEMENT: 

STRATEGIC PLAN FY 2005-2009, at 12 (2004), available at http://www.acf.hhs.gov/programs/ 
cse/pubs/2004/Strategic_Plan_FY2005-2009.pdf. 

http://www.acf.hhs.gov/programs
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and sources of income. Problems relating to arrearages that have already 
accrued can be fully addressed only by modifying the Bradley Amend
ment's prohibition on retroactive modification of child support awards. 

A prohibition on reduction of accrued child support debt serves an 
important purpose when the system has functioned properly, producing a 

reasonable child support award that is within the means of the obligor. 
The problem with the prohibition is that it leaves no room for correction 
of error. Nor does it allow for forgiveness of child support debt in the 

context of programs aimed at promoting the individual's long-term eco
nomic and social contribution to the child. An appropriately worded 
amendment to the law could create exceptions that would enable courts 

and child support agencies both to relieve individuals from unconsciona
ble, if not unconstitutional, debts and to fully re-engage absent parents in 
the lives of their children. 

IX. AVOIDING IMPRISONMENT : JUSTICE IN CONTEMPT PROCEEDINGS 

The above measures are aimed at reducing inappropriate contempt 

incarcerations by enhancing low-income obligors' ability to remain in 
compliance with the court order. Without noncompliance, there is no 
contempt, and hence there should be no incarceration for contempt. 

Even universal implementation of such measures, however, would not 
eliminate either willful or non-willful non-compliance with child support 
orders by low-income obligors. Consequently, measures to assure due 

process for low-income persons threatened with civil incarceration are 
vital whether or not reforms in the mechanisms for setting and modifying 
support awards are undertaken. Without such reforms, civil contempt 

process will remain the highly discretionary judicial preserve that it was 
in common law England, with none of the procedural niceties that limit 
courts' ability to deprive persons of physical liberty in the criminal 

realm.222t

A .  Judicial Education 

It has been argued that avoidance of error in contempt proceedings 
can be adequately accomplished through education and training of 
judges, and this view was recently accepted by the New Jersey Court of 

Appeals.223 Training and education of judges on matters relevant to cor
rect decision-making in civil contempt cases involving low-income child 
support obligors would indeed be helpful. Trial courts have little experi

ence with adjudicating child support issues in this population, as child 
support litigation between indigent parents was infrequent prior to the 

222 See, e.g. , S.C. R. FAM. Cr. 24; 91H JuD. D1sr., N.M. R. Cr. FORM 9-608. 
223 Pasqua v. Council, 892 A.2d 663, 669 (N.J. 2006). 
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federal legislation. Moreover, by replacing judicial with administrative 
authority in the earlier stages of most child support proceedings involv
ing indigents, the system limits the opportunities for judges to become 
familiar with the circumstances of these parties. Thus, real reform does 
demand improvement in judicial understanding of the jobs and job-seek
ers in the low end of the economy so that judges have a better factual 
basis on which to decide issues such as underemployment and imputed 
mcome. 

However, the magnitude of the coercive incarceration penalty, the 
frequency with which it appears to be imposed, and the number of cases 
evidencing abuse of judicial authority in this area demand more concrete 

protections against abuse of discretion and other sources of error. In
deed, the New Jersey Court of Appeals was reversed by the New Jersey 
Supreme Court, denying that the "good intentions and fair-mindedness of 

a Superior Court judge are . . .  an adequate constitutional substitutee
[the Constitution's procedural protections] when a jail term is 
stake."224 The court continued, "However well intentioned and scrupu

lously fair a judge may be, when a litigant is threatened with the loss of 
his liberty, process is what counts."225t

B.e Burden of Proofe

Of particular importance in creating an environment conducive toe
abuse of judicial discretion in child support contempt cases are the rules 
and practices related to proving the critical element of "ability to com

ply." In criminal contempt proceedings, the prosecution has the burden 
of not only proving, but proving beyond a reasonable doubt, that the 
obligor had the ability to comply with the child support order. In a civil 

contempt proceeding, however, "inability to comply" is treated as a de
fense to the charge of contempt.226 The issue, though central to the ele
ment of willfulness, will not be considered unless the obligor raises the 

issue and presents a prima facie case. In many jurisdictions the obligor 
carries not only the burden of production, but also the burden of proof on 
the issue of inability to pay. The indigent obligor' s inherent difficulties 

in meeting this burden are compounded by the virtually unlimited discre
tion of the court to disregard testimony or other evidence presented by 
the obligor as lacking in credibility. 

The comparative potential for an erroneous finding of contempt be
tween civil and criminal contempt proceedings is thus dramatic. In the 

criminal context, proof of willfulness beyond a reasonable doubt must 

224 Id. at 670. 
225 Id. at 673. 
226 Paul M. D. Harrison, Equity: Financial Inability to Comply with a Decree: Imprison

ment for Debt, 48 M1CH. L. REv. 877, 877-79 (1950). 
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precede incarceration. In the context of civil contempt, there is a pre
sumption of willfulness which must be rebutted by an indigent and unso
phisticated obligor in order to avoid incarceration, and any attempt to do 
so can be and often is disregarded by the court as non-credible. 

The potential for erroneous incarceration in civil contempt cases 
could be substantially reduced by allocating to the petitioner the burden 
of proof concerning ability to pay, even if the standard of proof were less 
demanding than the reasonable doubt standard that applies in criminal 
contempt cases. If the burden of going forward is to remain on the obli
gor, only a minimal showing should be required to make a prima facie 
case, and prompts by the court to elicit this evidentiary showing by the 
obligor should be required. 

Allocation to the obligor of the burden of proof is particularly 
troubling when the issue is ability to pay a purge amount necessary to 
avoid or end imprisonment. Without the ability to purge, imprisonment 

must be considered criminal rather than civil,227 and cannot be imposed 
without a full criminal trial.228 Thus, the only thing that stands between 
the contemnor and his right to a jury trial with all the constitutionally 
required trappings is the finding of ability to pay the purge amount. The 
state should bear the burden of proving the facts necessary to justify the 
extraordinary action of imprisoning a person without these procedural 
protections. 

C.e Standard of Appellate Reviewe

Re-allocation of the burden of proof, while important, is not suffi
cient to protect against abuses that lead to erroneous incarceration in 
child support cases. Without meaningful appellate review, a court can 

continue to engage in slanted or sloppy fact-finding or indulge its as
sumptions about the ease of finding jobs, the amount that can be earned, 
or the general unscrupulousness of nonpaying obligors, regardless of the 

burden of proof.229 A deferential "abuse of discretion" standard is nor
mally used in appellate review of civil contempt cases. Under this stan
dard the trial court's finding of contempt will not be reversed unless (1) 

the trial court's decision was unreasonable, arbitrary or unconscionable 
and not merely an error of law or judgment,230 or (2) there is no evidence 

227 See, e.g. , Walker v. McLain, 768 F.2d I I 8 1, I I 83 (I 0th Cir. 1985) (noting that the 
line between civil and criminal contempt is a fine one). 

228 Mead v. Batchlor, 460 N.W.2d 493, 499-500 (Mich. 1990) (quoting Sword v. Sword, 
249 N.W.2d 88, 98 (Mich. 1976) (Levin, J., concurring)). 

229 See, e.g. , In re Warner, 905 A.2d 233, 234 (D.C. Ct. App. 2006) (presenting a criminal 
contempt case tried under reasonable doubt standard). 

230 Walters v. Murphy, No. 04-COA-044, 2004 WL 2757598, at *1 (Ohio Ct. App. Dec. 
2, 2004). 
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to support the trial court's finding. 23 1 This highly deferential approach to 
review of contempt orders has its roots in the historically exclusive do
minion of the trial judge in imposing contempt sanctions. As with other 
aspects of contempt procedure, the standard of review and the degree of 
discretion to be left to the trial courts in making contempt determinations 
should be re-examined in light of current legal norms. 

Limitations on judicial review in particular areas are justified by the 

value of the trial judge's personal observation of persons and events dur
ing the trial, or by the absence of legal standards against which the trial 
court's decision can be measured. 232 The substantiality of the effects of 

an erroneous decision is also a factor. 233 The extent of judicial review in 
a particular area may evolve over time as experience with trial court de
cision making on the relevant issues provides a basis for creation by the 
appellate courts or the legislature of parameters to limit or guide the ex
ercise of trial courts' discretion.234 Enactment of the federal sentencing 
guidelines is an example of this evolution from highly discretionary deci

sion-making to placement of substantial limits on discretion.235 

With regard to determining whether a child support obligor had suf

ficient means to make the required payment, it might be argued that the 
large number of such cases heard by the trial court gives it particular 
insight warranting appellate deference. However, the evidence that such 

expected insights either are not possessed or are ignored by many trial 
courts militates against reliance on this factor. Further, the severity of 
the consequences of error and the potential for extracting standards for 

decision-making from the large number of decided cases suggest that a 
less deferential review of trial courts' "ability to pay" determinations is 
now appropriate. 

D.e A ssessing Obligor's Credibilitye

Meaningful adjustment of the standard of review must take into 

consideration the importance of credibility determinations in trial court 
decision-making concerning ability to pay. Credibility determinations 
are normally given extreme deference by reviewing courts because of the 

trial judge's ability to observe visual and auditory signals of the witness' 

23 1 Gallaher v. Breaux, 650 S.E.2d 3 I 3, 3 15 (Ga. Ct. App. 2007). 
232 Pierce v. Underwood, 487 U.S. 552, 558-59 (1988); Martha S. Davis, Standards of 

Review: Judicial Review of Discretionary Decisionmaking, 2 J. APP. PRAC. & PROCESS 47, 49 
(2000). 

233 Pierce, 478 U.S. at 563. 
234 Davis, supra note 232, at 49. 
235 See Koon v. United States, 518 U.S. 81 (1995); Davis, supra note 232, at 73-74 

(discussing Koon, 518 U.S. 81). 
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truthfulness.236 This is a powerful argument.237 However, the impor
tance of such observations is diminished when economic and cultural 
differences between judge and witness impair the judge's ability to dis

cern whether particular statements or behaviors indicate deception or dis
honesty.238 Inappropriate credibility determinations resulting from these 
phenomena are readily observable in child support contempt cases. 
However, the rule of deference to credibility determinations by the finder 
of fact is so firmly embedded in our legal culture that even a reviewing 
court that is highly skeptical of a trial court's finding on credibility will 

genera11y defer to it nonetheless.239 

There is, however, some precedent for limiting fact-finders' discre
tion with regard to credibility. Administrative Procedure Acts at both the 
state and federal levels give agency decision-makers de novo fact-finding 
authority fo11owing a hearing before an Administrative Law Judge (ALJ) , 
thus a11owing abandonment of credibility determinations by the ALJ, de

spite the latter's opportunity to observe the witnesses.240 

Amelioration of the problems related to credibility determination in 

child support contempt proceedings may not require abrogation of the 
trial court's discretion in this area, but it does necessitate the creation of 
guidelines and controls. Concerns about credibility determination focus 

on the credibility of low-income obligors' testimony and other evidence 
in regard to ability to pay. There are a variety of corrective mechanisms 

236 Comment, Advantage Which the Original Trier of Facts Enjoyed over Reviewing 
Court from Opportunity r!f Seeing and Hearing Witnesses, 1 1 1  A.L.R. 74 1 (1937). 

237 The argument may be overstated, however, as studies have indicated that people are 
rarely adept at interpreting such signals. See Gerald R. Miller & Judee K. Burgoon, Factors 
Affecting Assessments c!f Witness Credibility, in THE PSYCHOLOGY or THE CouRTROOM 169, 
191 (Norbert L. Kerr & Robert M. Bray eds., 1982) (concluding, based on review of research 
concerning detection of deception, that "[i]n attempting to determine whether a communicator 
was lying or telling the truth, observers in most studies were right about half the time"). See 
generally LOUIS L. JAFFE, JUDICIAL ComROL OF ADMINISTRATIVE AcnON 588 (1965) ("Dis
cretion, however valuable, can be a facade for inadequate thinking, failure to face issues, hid
den experiences, or downright dishonesty."). 

238 See, e.g. , Robert E. Kraut & Donald B. Poe, Behavioral Roots r!f Person Perception: 
The Deception Judgments of Customs Inspectors and Laymen, 39 J. PERSONALITY & Soc. 
PsvcHOL. 784 (1980); Miller & Burgoon, supra note 237. 

239 See, e.g. , In re Warner, 905 A.2d 233, 243-45 (D.C. Ct. App. 2006) (Schwelb, S.J., 
concurring). Having noted that "in light of the trial judge's credibility findings, I cannot fault 
the court's affirmance of Warner's conviction," id. at 243, Judge Schwelb stated, "In the pre
sent case the trial judge apparently found that Warner refused to work when he could have 
worked. Although the proof that this failure was intentional was perhaps less than overwhelm
ing, I cannot say that there was no evidence to support the finding. Thus, although the record 
does not reflect that the judge or the District focused on the difference between a culpable 
refusal to pay and genuine inability to do so as carefully as they might have done, I discern no 
basis for a reversal." Id. at 245. 

240 See 5 U.S.C. § 557 (2007) ("On appeal from a review of the initial decision, the 
agency has all the powers which it would have in making the initial decision except as it may 
limit the issues on notice or by rule."). 
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that could ameliorate these concerns. Establishment in each state of a 
uniform standard for determining credibility would promote consistency 

and fairness in judicial decision-making. The standard should be one 
that gives the benefit of the doubt to indigent obligors who are burdened 

with child support obligations inflated by the systemic flaws discussed in 

this Article.241 Only in the clearest cases should voluntary underemploy

ment be used as the basis for a contempt finding. 

Another approach, which can be combined with the preceding one, 

would require trial courts to explain, in writing, the basis for a finding 
that the obligor's evidence of inability to pay is not credible, with appel

late courts having authority to measure these findings against a standard 
of proof. With regard to the obligor' s ability to pay a purge amount, a 
rebuttable presumption that low-income obligors lack the ability to pay 

would be appropriate. Obligors benefited by the presumption could be 
identified by characteristics such as illiteracy, poverty, intermittent em
ployment, or disabilities. 

E.  Representation by Counsel 

The efficacy of the above adjustments in reducing the risk of error 
in "ability to pay" determinations requires that indigent obligors have 

access to legal assistance. The Supreme Court has long recognized the 
importance of counsel to assuring fact-finding accuracy, stating in a 1932 
case: 

Even the intelligent and educated layman has small and 
sometimes no skill in the science of law . . . .  He lacks 

both the skill and knowledge adequately to prepare his 
defense, even though he has a perfect one. He requires 
the guiding hand of counsel at every step in the proceed
ings against him. Without it, though he be not guilty, he 
faces the danger of conviction because he does not know 
how to establish his innocence."242t

The Supreme Court has not ruled directly on whether counsel is 
required in civil contempt proceedings.243 However, at least seven fed
eral circuit courts and the courts of approximately half the states have 

held that appointed counsel is constitutionally required for indigent con-

241 See Joanna Ruppel, The Need for a Benefit c<f the Doubt Standard in Credibility Eval
uation of Asylum Applicants, 23 CoLuM. HuM. Rrs. L. REv. 1 (1992). 

242 Walker v. McLain, 768 F.2d 1 18 1, 1 184 ( I 0th Cir. 1985) (quoting Powell v. Alabama, 
287 U.S. 45, 69 (1932)). 

243 Int'! Union, United Mine Workers v. Bagwell, 5 12 U.S. 82 1 ( 1994) (requiring a full 
criminal trial for certain alleged civil contemnors, and deciding the case by characterizing the 
proceedings as quasi-criminal). 
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temnors threatened with coercive imprisonment.244 Most of these cases 
have involved indigent child support contemnors, and have focused on 
the importance of counsel to reduce the risk of error in determinations of 

ability to comply.245 They have rejected the notion that the issues in
volved in a civil contempt proceeding are simple and do not require the 
assistance of a lawyer, pointing out that even in those cases where the 

factual issues would be considered simple by a lawyer or judge, they are 
far beyond the abilities of the indigent layperson to effectively present. 246t

The many cases in which indigent contemnors have been jailed despite 

their inability to pay the required support247 evidence the inability of 
these parties to effectively articulate a defense and present credible, rele
vant, and persuasive testimony. Their inability to speak the language of 

the court is a large part of the reason that judges view their efforts to 
defend themselves as "excuses," and afford them little credibility. The 
right to counsel for indigent contemnors threatened with coercive incar

ceration should be legislatively or judicially recognized in every jurisdic
tion, preferably through a clarifying opinion of the U.S. Supreme Court. 

The availability of appointed counsel standing alone does not ensure 
full and fair consideration of the obligor' s ability to pay. Appointed 

counsels are often overburdened and unable to provide the needed level 
of representation. Researchers who observed child support contempt 
proceedings in several states reported, "In many of the courtrooms we 

watched, these attorneys would call out their client's name as the court
room filled with cases, meeting the client for the first time just prior to 
the hearing."248 Reduction of the errors that lead to wrongful incarcera

tion of civil contemnors requires that adequate state resources be devoted 
to assuring that representation is meaningful. In addition, changes in 
rules and procedures as noted above are needed to provide the attorney 

with the tools necessary to obtain justice for low-income child support 
obligors threatened with imprisonment. 

244 See Marjorie A. Caner, Right to Appointment of Counsel in Contempt Proceedings, 32 
A.L.R.5th 3 1, part II, § 3 (Cum. Supp.); see also McBride v. McBride, 43 I S.E.2d 14, I 9t
(1993). Many courts have relied on the Supreme Court's statement in Lassiter v. Dep't of Soc.t
Servs., 452 U.S. 18, 25 (1981), that the indigent individual's interest in personal freedom is thet
trigger for the right to appointed counsel. See, e.g. , Black v. Div. Of Child Support Enforce
ment, 686 A.2d 164, 167-68 (Del. 1996).t

245 "In making the determination of whether there is a deliberate defiance of the court 
order, counsel is indispensable." Dube v. Patterson, 48 1 A.2d 1293, 1295 (Conn. Super. Ct. 
1984).

246 Id. ; Pasqua v. Council, 892 A.2d 663, 673 (N. J. 2006).
247 See, e.g. , Carroll County Bur. of Support v. Brill, No. 05 CA 818, 2005 WL 3489763 

(Ohio Ct. App. Dec. 15, 2005) (finding appeal moot because sentence had already been com
pleted); Evans v. Evans, No. 04AP-8 l 6, 04AP- l 208, 2005 WL 2364976 (Ohio Ct. App. Sept. 
27, 2005) (finding appeal moot because sentence had already been completed); see also supra 
note 163. 

248 MAY & RouLET, supra note 13, at 45. 
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CONCLUSION 

There can be no question that the child support enforcement pro
gram has proven an effective tool for improving the standard of living of 
children in single-parent homes. Moreover, the program has also served 

an important declaratory function by taking seriously the responsibility 
of a biological parent for the children he or she brings into the world. 
Integration of this notion into the financial life of the nation is itself a 

valuable contribution to social policy. 

However, the idea of child support orders and their vigorous en

forcement as a means to a better life for the children of absent parents 
has sometimes gotten ahead of the reality. Increasing the amount of a 
child support award provides no benefit to the child if there is no pros

pect of payment. In fact, the child may be financially harmed if the over
whelmed parent, unable to pay all that is due, instead pays nothing. 
Financial harm to the child also may occur if a parent is disabled from 

providing support by the state's appropriation of an excessive portion of 
his income to reimburse itself for welfare payments to the custodial 
parent. 

Likewise, harsh enforcement measures provide no benefit to the 
child if the parent's lack of resources negates the possibility that the mea
sure will result in payment. Harm to the child may result if enforcement 
mechanisms such as license revocation or imprisonment-imposed on a 
non-custodial parent who was paying what he could but not all that was 

ordered-impair the parent's already limited earning capacity. The dis
connect between the goals and effects of the child support program as 

currently implemented demands a re-examination of the statutes, regula

tions, and practices that contribute to these anomalies. 

In addition to the deleterious effects on the well-being of indigent 

children, the programmatic problems in the child support enforcement 
system have brought to the fore a long-ignored problem in the use of 
imprisonment as a sanction for civil contempt. Acceptance of the lack of 

procedural protections for contemnors facing coercive imprisonment has 
been based on at least two false assumptions. The first is that there is no 
need for procedural protections in civil contempt proceedings because 
any resulting imprisonment is merely conditional, allowing the contem
nor to secure his release at any time by meeting the purge condition. The 
second is that the issues involved in civil contempt are simple, and do not 

require procedural complexities to protect against aberrant fact-finding. 

The Supreme Court rejected the first of these assumptions in 

Bagwell, but left the second standing. The child support contempt cases 
demonstrate that the second assumption is also fallacious-that the is
sues on which the civil contempt finding or the setting of the purge con

dition are based can be quite complex and difficult of proof. These cases 
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also have exposed the fallaciousness of the idea that process can be dis
pensed with when issues are simple. Child support contemnors have 
been jailed even when the facts that would prevent this disposition have 

been acknowledged by the judge. The danger of abuse of the broad dis
cretion accorded the trial judge by current civil contempt law is not af
fected by the simplicity of the facts. 

It may be that procedural protections should extend to all contempt 
proceedings that can result in imprisonment, as many courts have held in 

regard to the right to counsel. Whether or not this be the case, the need 
for greater procedural regularity in child support contempt proceedings is 
apparent. Flaws in the child support enforcement system create a sub

stantial likelihood that an obligor charged with contempt may lack the 
means to comply with either or both of the child support order and the 
purge condition. The cases demonstrate a high risk that under current 

procedures courts will err in making this determination. A full criminal 
trial such as the Supreme Court required for the civil contemnors in 
Bagwell may not be necessary. The procedural adj ustments highlighted 

in this Article are targeted toward some of the primary sources of error in 
these cases and should form the core of any expansion of the due process 
rights of child support contemnors. Their implementation would go far 

toward reducing the risk that low-income child support obligors will con
tinue to be incarcerated for the offense of being poor. 
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	INTRODUCTION 
	Since becoming the subject of federal legislation in the 1980' s, the obligation of absent parents to support their children has assumed a reality that was previously lacking. From 1975 through 2006, more than $286 billion in child support was collected and distributed to families.Federal legislation generated these results by providing states with the monetary resources and legal tools that encouraged and enabled them to identify and locate absent parents and force those parents to provide financial supp
	1 
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	www.acf.hhs.gov/programs/cse/pu 
	www.acf.hhs.gov/programs/cse/pu 

	bs/2007 /preliminary _report. 


	Figure
	Figure
	tool for collecting child support, like any judicially ordered obligation, is imprisonment for contempt of the court's order. 
	This ultimate sanction is increasingly becoming a routine part of child support enforcement practice.The widespread use of the contempt sanction derives from the huge amount of outstanding unpaid child support and the large number of obligors who are in arrears on their payments. When other enforcement mechanisms fail to produce the monies owed, states often turn to contempt sanctions in order to punish the non-paying parent, to coerce payment, or both. 
	2 

	When applied to those who are willfully refusing to pay though able to do so, use of the contempt sanction to punish or coerce the recalcitrant parent is an appropriate means of assuring that absent parents take financial responsibility for the children they have brought into the world. However, there is reason to believe that contempt is commonly used in cases involving low-income obligors whose nonpayment may result as much from inability to pay as from willful refusal. 
	Incarceration of indigent obligors for nonpayment of child support represents a serious failure of the system. It is a social failure because it does little to generate child support payments, and it increases the economic marginalization of the persons whose economic success is critical to achieving the goals of the program. Use of contempt in these situations also drives wedges between family members whose cooperation could significantly contribute to the child's well being. Furthermore, for the large n
	The legal failure represented by incarceration of indigent parents for contempt is-if possible-even greater than the social and economic failure. Criminal contempt is supposed to be a punishment for willful misbehavior, not for an absence of funds.Civil contempt is supposed to be used to coerce a person to do something that he is able, but unwilling, to do.In either case, if the contemnor' s failure to pay the sums ordered by the court is simply a result of inability to pay, his incarceration can only be ch
	3 
	4 
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	2 See i1ifra notes 152-65 and accompanying text. 
	2 See i1ifra notes 152-65 and accompanying text. 
	2 See i1ifra notes 152-65 and accompanying text. 


	3 See United States v. Bryan, 339 U.S. 323, 329 (1950) ("Ordinarily, one charged with contempt of court for failure to comply with a court order makes a complete defense by proving that he is unable to comply.").
	3 See United States v. Bryan, 339 U.S. 323, 329 (1950) ("Ordinarily, one charged with contempt of court for failure to comply with a court order makes a complete defense by proving that he is unable to comply.").

	4 See McNeil v. Director, Patuxent Inst., 407 U.S. 245, 251 (1972) (rejecting coercive confinement on a civil contempt theory where individual lacks ability to comply).
	4 See McNeil v. Director, Patuxent Inst., 407 U.S. 245, 251 (1972) (rejecting coercive confinement on a civil contempt theory where individual lacks ability to comply).

	5 See In re Warner, 905 A.2d 233, 243-44 (D.C. 2006) (Schwelb, S.J., concurring) (warning that unrestrained use of the contempt power in child support cases "present[s] a significant risk that a non-custodial parent will face imprisonment on account of poverty"). 
	the legal system is magnified in the context of civil contempt because the contemnor does not have the rights in these proceedings that are guaranteed to criminal defendants, including, in many states, the right to counsel. 
	This Article will examine the forces that have led to this new form of "debtor's prison," with particular focus on the law of contempt. Initially, it will describe the "super-collection agency" approach to child support enforcement mandated by federal law. It will then look at the courts' power to imprison persons for contempt of court, which is the ultimate sanction in the child support enforcement system. The critical importance of establishing the obligor' s ability to pay the ordered support before pe
	I.eeeTHE FEDERAL/STATE CHILD SUPPORT ENFORCEMENT PROGRAM 
	Direct federal involvement in child support enforcement originallyeeewas an outgrowth of the welfare program, and its initial effect was limited to families receiving assistance from this program.Congressional 
	6 

	6 Federal involvement in child support enforcement began in 1965 with legislation providing state and local welfare agencies with access to certain federally held information that would help them locate delinquent child support obligors. Social Security Amendments of 1965, Pub. L. No.89-97, §340, 79 Stat. 286, 411 (1965) (codified as amended at 42 U.S.C. §§ 301, 405, 1306). At that time, enforcement of a parent's obligation to support his or hertttchild, like other aspects of family law, was regarded as a 
	merely supportive of the states' efforts.ttt
	-

	reform of the welfare program in the 1980' s focused on two primary techniques for reducing spiraling welfare costs and welfare recipients' economic dependence on government. The first technique was putting the welfare recipient to work.7 The second was obtaining support for the recipient's children from absent parents.Between them, earned income and child support were expected to create sufficient household income so that many single parents-the primary welfare population-would no longer require welfare su
	8 
	9 

	Child support payments on behalf of children supported by the welfare program also were seen as a means for repaying the state and federal governments for welfare benefits received by the pay or's family .Thus, collections received on behalf of children for whom T ANF benefits were being or (in the case of arrearages) had been paid were to be divided between the state Only when support payments exceeded this debt to the government would the custodial parent/ Almost half the national child support debt is
	1
	0 
	and federal governments.
	11 
	welfare recipient receive any portion of the funds.
	12 
	government.
	1
	3ttt

	In fashioning the child support enforcement program, the federal focus was on creating a relentlessly effective system for co11ecting as much accrued child support debt as The federal requirements address every aspect of the process of identifying and locating absent parents, and establishing and enforcing the support obligation. Welfare eligibility is conditioned on identification of the fa
	possible from absent parents.
	14 
	-

	tions for the receipt of federal funds. See Paul K. Legler, The Coming Revolution in Child 
	Support Policy: Implications of the 1996 Welfare Act, 30 FAM. L. Q. 519, 531-35 (1996). 
	7 See Legler, supra note 6, at 525 n.30. 
	8 See id. at 521. 
	9 See id. at 523 n.23, 525 n.30. 
	IO Id. at 521-22. 
	11 See 42 U.S.C. § 657 (2000). 
	12 This is a simplified rendering of the distribution formula, which varies depending on the source of the funds (e.g., funds obtained by tax intercept are treated differently from other funds), whether they are applicable to current support or to arrears, and whether the custodial parent is a welfare recipient at the time the payment is received. See Id. In addition, states have the option of passing the state share through to the custodial parent. E.g., id. § 657(a)(l); JAN JUSTICE, CTR. H)R LAW & Soc. Po
	www.clasp.org/publications/pass
	www.acf.hhs.gov/programs/cse/pol/AT/2007/at-07
	-

	13 REBECCA MAY & MARGUERITE RouLET, Cm. FOR FAMILY PoL'Y & PRAC., A LooK AT AmlliSTS OF Low-INCOME FATHERS FOR CHILD SuPPORI NONPAYMENT: ENFORCEMENT, CouRT AND PROGRAM PRACTICES 10 (2005), available at / pdfs/noncompliance.pdf.
	http://www.cffpp.org/publications

	14 See 42 U.S.C. §§ 654, 666 (2000) 
	ther (in the case of female applicants) and cooperation with efforts to Judicial proceedings for determining paternity and ordering payment of child support have been replaced Consistency and accuracy ofeeethese determinations are to be assured by reliance on genetic testing to establish paternityand the use of child support guidelines that apply a mathematical formula to calculate the amount of the support award. 
	obtain support from the absent parent.
	15 
	with administrative proceedings.
	1
	6 
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	18eee

	Once the order is in place, collection of the required support is facilitated through a broad array of mechanisms created or mandated by federal law. A vast network of automated systems provides the child support agency with information on obligors' bank accounts, tax filings, and assets, as well as means for effecting automated seizures of certain assets, including tax Wage withholding is mandatory in alleeecases Employers can be identified through interlinked automated state and national "new hire" dir
	refunds.
	19 
	where child support enforcement is being handled by the agency.
	2
	0eee
	hired employee.
	2
	1eee

	If insufficient funds are obtained through wage withholding and seizure of assets, a variety of coercive mechanisms are available to try to induce payment by the obligor. These include the revocation of occupational,driver's,3 and other licenses;4 the denial of passports;and reporting of delinquent obligors to consumer 
	22 
	2
	2
	25 
	reporting agencies.
	2
	6 

	The federal statute also provides for interstate cooperation in enforcement efforts and creates state and federal "Parent Locate" systems with access to records of departments of corrections, employment security commissions, utility companies, the postal service, the military, and other entities with extensive records on 
	members of the public.
	27 

	An excellent description of the conceptual underpinnings for federal child support law can be found in an article written by Paul K. Legler, an attorney for the Department of Health and Human Services (HHS) who 
	Id. § 608(a)(2). 16 Id. 17 Id. § 666(a)(5)(B). 1 s Id. § 656(a)(2)(B). 19 Id. § 664. 20 Id. § 666(a)(l)(B).21 Id. § 653a(b)(l)(A). 22 Id. § 666(a)(l6). 
	15 

	5 Id. § 652(k)(2). 26 Id. § 666(a)(7).7 Id. § 653. 
	2
	2

	was involved in developing the federal According to Legler, the federal model was based on the premise "that the payment of child support should be automatic and inescapable-' like death or taxes.' "2In order to implement this vision, judicial discretion-the prevailing model in most states for determining paternity as well as setting and enforcing support-was to be replaced by expedited administrative "[A]ny delay or failure to make payment should automatically trigger these enforcement actions'';there w
	legislation.
	2
	8 
	9 
	proceedings and mass processing of enforcement activities.
	3
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	3 
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	This super-collection agency approach to child support enforcement demanded that all available tools be used to extract support payments from recalcitrant parents. When even the vast array of enforcement tools created under the federal legislation failed to bring about payment of child support arrearages, states turned to a mechanism as old as the common law-the judicial power to imprison those in contempt of an order of the court. 
	II. THE CONTEMPT POWER 
	Since the twelfth centurycourts have claimed inherent authority to protect the integrity of their proceedings and ensure compliance with their lawful orders by holding offending parties in contempt of 
	33 
	court.
	3
	4 

	28 Legler, supra note 6. Paul Legler was, at that time, Attorney Advisor to HHS' Assistant Secretary for Planning and Evaluation. 
	9 Id. at 538 & n.93 (quoting Paul K. Legler & David T. Ellwood, Collecting Fair Support for Children: Getting and Collecting Child Support Obligations (Feb. 1993) (unpublished report)). 
	2

	0 See id. at 551-54. 
	3

	3 1 Id. at 553. 
	32 It was recognized that there could be exceptional cases, for which the federal model was not appropriate, and it was said that states could maintain limited court-based processes for the collection of support to the extent necessary for these exceptional cases. Id. at 552-53. The exceptional cases that the drafters of the statute had in mind apparently were the cases handled by private divorce attorneys outside the IV-D system, id. at 553, and cases involving obligors who are self-employed or underground
	33 
	Philip A. Hostak, Note, Int'l Union, United Mine Workers v. Bagwell: A Paradigm Shift in the Distinction Between Civil and Criminal Contempt, 8 I CoRNTILL L. Rnv. I 81 (1995). This power was originally assumed by the royal courts acting under the authority of the monarch. 
	34 Int'! Union, United Mine Workers v. Bagwell, 512 U.S. 82t1, 83t1 (1994); Earl C. Dudley, Jr., Getting Beyond the Civil/Criminal Distinction: A New Approach to the Regulation of Indirect Contempts, 79 VA. L. REv. 1025, 1070-72 (1993). Contempt of court "is disobedience of an order of a court or conduct which brings the administration of justice into disrespect or which tends to embarrass, impede or obstruct a court in the performance of its functions." In re Contempt of Morris, 674 N.E.2d 761, 764 (Ohio 
	For most of its history, this authority extended to any conduct regarded by the court as contemptuous of its authority, including but not limited to disruption of its proceedings, disobedience of its orders, and criticism of the court or its decisions. The court had exclusive authority to define both the offense and its sanction without appellate oversight,5 and there is at least one recorded case in which contempt of court was punished by 
	3
	execution.
	36 

	This untrammeled contempt power was among the many aspects of the English common law that was received into the law of the independent American 7 It has been only gradually, as conflicts with evolving constitutional values have become apparent, that some of the most egregious aspects of contempt doctrine have been abandoned. For instance, use of the contempt power to silence criticism of the courts and government officials was gradually curtailed, beginning with statutes in the early 1800' sand culminating
	states.
	3
	38 
	3
	9 
	the power of appellate review of contempt judgments.
	4
	0 
	impose contempt sanctions.
	4
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	The mechanism used by the Court to introduce constitutional constraints into contempt proceedings was to characterize certain contempts-those that were punitive in nature-as criminal, and hence subject to the substantial procedural constraints imposed on criminal proContempt proceedings characterized as remedial rather than punitive were considered civil in nature, and thus outside the reach of constitutional constraints on criminal proceedings. Civil contempt sanctions are considered remedial because 
	ceedings by the Due Process Clause.
	42 
	-

	35 "Blackstone stated that 'the sole adjudication of contempts, and the punishment thereof ... belongs exclusively, and without interfering, to each respective Court."' Dudley, supra note 34, at 1034 n.30 (quoting Case of Brass Crosby, (1771) 95 Eng. Rep. 1005, 1014 (K.B.)). 
	36 See RONALD L. GoLDPARn, THE CONTEMPT PowER 15 (1963). 
	37 Id. at 10. 
	Id. at 19-22. 
	38 

	39 Craig v. Harney, 331 U.S. 367 (1947). 
	40 See Worden v. Searls, 121 U.S. 14 (1887); see also Alexander v. United States, 201 
	U.S. 117, 121 (1906); Bessette v. W.B. Conkey Co., 194 U.S. 324 (1904); In re Christensen Eng'g Co., 194 U.S. 458 (1904). 41 See Gompers v. Buck's Stove & Range Co., 221 U.S. 418 (1911). 
	42 Dudley, supra note 34, at I 033-47 (discussing the civil-criminal distinction as a means for the courts to assert appellate review of some exercises of the contempt power, therefore bringing constitutional constraints to bear on these proceedings). 
	dience of it. Although imprisonmenteeetemnor can secure Hence, it is said that he " 'carries the keys of his prison in his own pocket.' "Criminal contempt, on the other hand, is sanctioned in the same manner as any other criminal offense-by imprisonment for a definite duration, avoidable only through the normal processes of probation or 
	his release at any time by complying with the order.
	44ttt
	45 
	parole.
	46ttt

	The civil contemnor' s ability to avoid sanction has been thought to give civil contempt proceedings diminished due process significance. Hence, the Supreme Court has held that these proceedings are not subject to the array of constitutional protections accorded to criminal contemnors and other criminal 7 The presumption of innocence,the state's burden of proof,and the requirement of proof beyond a reasonable doubtdo not apply in civil contempt proceedings. Indictment and jury trial are not Nor does the ci
	defendants.
	4
	48 
	49 
	50 
	mandated.
	51 
	52 
	53 
	against double jeopardy.
	54 
	55 

	Arguments have been advanced for more stringent constitutional limits on And indeed, the Supreme Court has taken a step in this direction by classifying as criminal the imposition of "coercive" fines for recurrent viola
	judicial discretion in imposing coercive contempt sanctions.
	56ttt
	-

	43 This Article focuses on imprisonment, the contempt sanction generally used in child support proceedings. However, contempt sanctions can also take other forms, notably fines. See, e.g., Int'! Union, United Mine Workers v. Bagwell, 512 U.S. 821 (1994); United States v. United Mine Workers, 330 U.S. 258 (1947). 
	44 Shillitani v. United States, 384 U.S. 364, 370 (1966).
	45 Gompers, 221 U.S. at 442. 
	46 See id.; see also Shillitani, 384 U.S. at 370 n.5. ("A criminal contempt proceeding would be characterized by the imposition of an unconditional sentence for punishment or deterrence.").
	47 See discussion supra notes 42-46 and accompanying text. 
	48 Gompers, 221 U.S. at 444. 
	49 Hicks v. Feiock, 485 U.S. 624 (1988). 
	50 Id. at 632; Int'I Union, United Mine Workers v. Bagwell, 512 U.S. 821, 826 ( 1994). 
	51 Shillitani, 384 U.S. at 370-71; Bagwell, 512 U.S. at 826-27. 
	52 Gompers, 221 U.S. at 444; Bagwell, 512 U.S. at 826. 
	53 Bagwell, 512 U.S. at 826. 
	54 Id. 
	55 Id. at 827. Some states have expanded the procedural protections in civil contempt beyond those required by the Supreme Court; most importantly, several have recognized a right to counsel for indigent civil contemnors. See, e.g., State ex rel. Miller v. Grady, No. 031799, 2005 WL 839409, at *5-7 (Iowa App. April 13, 2005); Mead v. Batchlor, 460 N.W.2d 493, 497 (Mich. 1990); Walters v. Murphy, No. 04-COA-044, 2004 WL 2757598, at *2-3 (Ohio Ct. App. Dec. 2, 2004). 
	-

	56 See Dudley, supra note 34, at 1062-96. 
	tions of complex labor injunctions. 7 Although the opinion in that case addressed broad principles that could apply to any indirect civil contempt involving difficult fact issues, the Court stopped short of extending its holding beyond the context of labor injunctions. Therefore, the civilcriminal distinction remains intact outside this area. 
	5
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	Though the two categories of contempt are not always easy to distinguish,courts have come to focus on the opportunity to purge the contempt as If the contemnor has the option of ending his incarceration by compliance with an affirmative command of the court, then the sanction is regarded as 
	59 
	the critical factor.
	60 
	civil.
	61ttt

	To the extent that the opportunity to purge is what distinguishes civil from criminal contempt, the reality of this opportunity is of critical importance in justifying the use of civil procedures. It is not sufficient that the purge option appear on the face of the contempt order; it must actually be possible for the contemnor to meet the purge condition and thus escape confinement. Otherwise, it is sophistic to categorize the sanction as avoidable and hence a deprivation insufficient to demand heightened d
	contempt.
	62ttt

	Not only is ability to comply essential to the validity of civil incarceration for contempt, it also is a necessary element for establishing the offense of contempt itself. The elements of contempt are the same regardless of whether the contempt is to be sanctioned civilly or criminally. In either case, it must be shown that the individual disobeyed a court 
	57 Bagwell, 512 U.S. at 836-38. 
	58 Id. at 831-34. 
	59 See, e.g., Dudley, supra note 34, at I 033. 
	60 The distinction between civil and criminal contempt traditionally was said to lie in the purpose and nature of the sanction imposed. Gompers v. Buck's Stove & Range Co., 221 U.S. 418, 441-42 (1911). In regard to purpose, criminal contempt was identifiable by its motive of punishing the contemnor for disobedience of a court order, and civil contempt was identifiable by its remedial intent of coercing obedience to the order. Id. However, most contempt sanctions are motivated by mixed purposes of punishmen
	61 Shillitani v. United States, 384 U.S. 364, 370 ( 1966). This is true whether the term of imprisonment absent compliance would be indefinite or fixed. Id.; Bagwell, 512 U.S. at 828. 
	62 Shillitani, 384 U.S. at 371; Hicks, 485 U.S. at 638 n.9; see also Young v. Fauth, 158 Md. App. 105, 114 (Md. App. 2004) (holding that purge provision based on contemnor's sale of memorabilia collection was improper, as sale of collection would take time and as a result obligor did not have ability to purge at time of contempt hearing). 
	order, and that his noncompliance was willful. In other words, he must have had knowledge of the order and the ability to comply, such that his 3 Noncompliance by one who lacked the ability to comply is not willful and cannot support a finding of contempt. 
	noncompliance demonstrates "contempt" of the court.
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	III. ABILITY TO PAY, ARREARAGES, AND THE INDIGENT OBLIGOR 
	A. Accrual of Large Arrearages by Indigents 
	The federal vision of child support enforcement is in many ways a fair and efficient system for assuring that non-resident parents meet their financial support obligations. Indeed, as Legler notes, the traditional court-based system had a long record of inadequate support orders and 4 The problem with the federal child support enforcement legislation is not its overall vision, its desire for efficiency, nor its creation of massive automated systems to track absent parents and seize their assets to the exte
	toothless enforcement.
	6

	Congress' assumptions in designing the child support enforcement statutes were based on studies indicating that most unwed fathers could pay some financial support for their children, and that their incomes tend to "rise relatively rapidly" within the few years after paternity is estab5 However, this model does not reflect the large number of noncustodial parents-particularly in families receiving welfare benefitswho are as poor as the custodial parents and have the same problems getting and keeping jobs
	lished.
	6
	66 
	problems.
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	63 Cf United States v. Harrison, 188 F.3d 985, 986 (8th Cir. 1999) (stating that "willful" failure to pay child support under the federal Child Support Recovery Act "requires proof of an intentional violation of a known legal duty, and thus describes a specific intent crime."). 
	64 See Legler, supra note 6, at 554. 
	65 Id. at 527-28 & n.47.ttt
	66 See, e.g., PAMELA LoPREST ET AL., U1rn. INST., TANF Pouc1Es FOR THE HARD TO EMPLOY: UNDERSTANDING STATE APPROACHES AND FUTURE DIRECTIONS (2007), available at ; Martha R. Burt, The "Hard to Servet": Definitions and Implications, in WELFARE REFORM: THE NEXT Acr 163, 169-70 (Alan Weil & Kenneth Finegold eds., 2002). 
	http://www.urban.org/UploadedPDF/41150l_hard_to_employ.pdf

	67 Burt, supra note 66, at 169-70. 
	ment are Studies have shown that large proportions of poor non-custodial fathers lack a high-school degree or GED,have criminal records,7and suffer from health conditions that limit the kind or amount of work they can 7
	widespread among low-income child-support obligors.
	68 
	69 
	0 
	perform.
	1ttt

	Furthermore, indigent non-custodial parents lack access to forms of government assistance available to custodial parents that help address 72 Non-custodial parents are generally ineligible for cash assistance and employment-related services available from the TANF 7In addition, they have limited access to Medicaid, food stamps, and the Earned 7
	these barriers.
	these barriers.

	program.
	3 
	Income Tax Credit.
	4ttt

	As a result of these and other factors, employment prospects for low-income non-custodial fathers are 7One study found that fewer than one in five such fathers have full-time, year-round work.7In 1998, low-income non-custodial fathers worked an average of 29.9 weeks per year, with 36 percent working fewer than thirty-five hours per 77 These fathers earned an average of $4,221 annually, compared to $34,967 annually for non-poor non-custodial As noted by one researcher, the personal income of these parents "i
	limited.
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	week.
	fathers.
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	Despite their economic limitations, indigent child support obligors often end up accumulating thousands of dollars in arrearages, making them prime candidates for contempt proceedings. Child support obligors 
	68 ELAINE SORENSEN & CHAYA ZrVMAN, URn. INST., A LOOK AT POOR DADS WHO DoN'r PAY CHILD SuPPOln (2000), available at . pdf. 
	http://www.urban.org/UploadedPDF/anf_b30

	69 Id. at 3; LINDA LEVINE, THE EcoNoMrc STATUS or NONCUSTODIAL FATHERS or CmL-DREN ON WELrARE 4-5, 13 (2002). 
	70 LEVINE, supra note 69, at 4-5. 
	71 Id. at 9, 15; SORENSEN & Z1vMAN, supra note 68, at 2. 
	72 See id. at 8-9. 
	73 See id. at 10-12. 
	74 See id. at 7-14. This study found that, in 1996, less than 1 percent of poor nonresidential fathers received AFDC cash benefits, 6 percent received food stamps, and 25 percent received Medicaid. Id. at 9. Parents generally received these benefits on account of subsequently born children who resided in the household with the non-custodial parent. Id. In 1996, 60 percent of non-residential fathers were not covered by any form of health insurance. 
	Id. 
	75 Research has established that educational attainment and unemployment are inversely related. See LEVINE, supra note 69, at 7. 
	76 ELAINE SORENSEN, URBAN INST., OnLIGATING DADS: HELPING Low-INCOME NONCUSTODIAL FATHERS Do Mmlli FOR THEIR CHJLDJlliN 4 (1999), available at / publications/309214.html (last visited Mar. 12, 2009). 
	http://www.urban.org

	77 LEVINE, supra note 69, at 15. 
	78 Id. 
	79 SORENSEN, supra note 76, at 4. 
	owed more than $105 billion in 2006 in 11.1 million child support The percentage of non-payors was greatest in the low-income tier.A look at the "Most Wanted" list of any state child support agency reveals laborers, construction workers, and restaurant workers with arrearages in the tens In a 2002 report, HHS's Office of the Inspector General concluded that the delinquency of 60 percent of low-income non-payors is attributable to income levels, employment history, education levels, and rate of institutional
	cases.
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	81 
	of thousands of do11ars.
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	83ttt

	B.eeeProblems in the Setting of Child Sort Amounts for Indigentseee
	upp

	Unduly large arrearages for low-income persons have resulted botheeefrom systemic flaws in the child support system and from the use of processes that low-income persons don't understand and that fail to reflect the economic realities of the marketplace for unskilled labor. These phenomena cause support orders in many cases to be set at levels that exceed the obligor' s economic means or fail to reflect his or her reasonable employment expectations. The problem is compounded by obstacles to modification o
	1.eeeInadequate Informationeee
	For an initial support order to "correctly" set an appropriate support amount, the court or other decision maker must have access to complete and accurate information concerning the non-custodial parent's income and any other information required by applicable child support guideFor various reasons, the court often lacks this information with 
	lines.
	84 

	so OCSE 2006 PRELIMINARY REPORT supra note I, at 2. By way of comparison, OCSE collected $25 billion in child support during that year. Id. 
	8 l JANET REHNQUIST, U.S. DEPT OF HEALTH & HUMAN SERVS., CHILD SUPPORT FOR CHILDREN ON TANF 2 (2002). In 1998, about 50 percent of non-custodial parents in the child support enforcement system earned below the poverty line. Id. at i, 6. 
	0 

	82 See, e.g., , Ten Most Wanted in Massachusetts for Failure to Pay Child Support, / Ador/docs/cse/wanted/2007 trMW2007.pdf; Louisiana Dep't of Soc. Servs., Support Enforcement Servs. Program, Non-Custodial Parent Delinquency List, ; Va. Dep't of Soc. Servs., Child Support -12, 2009). 
	Mass.gov
	http://www.mass.gov
	http://www.dss.louisiana.gov/Documents/OFS/AB.pdf
	Most Wanted Evaders, http://www.dss.state.va.us/family/wanted.html (last visited Mar. 

	83 Id. at 2. 
	84 See generally Robert G. Williams, Guidelines for Setting Levels of Child Support Orders, 21 FAM. L.Q. 281, 290-93 (I 987) (discussing information requirements for setting child support amounts). Information required by the child support formulas of some states includes, for example, the obligee's income, age of the child(ren), child care and other expenses specifically related to the child(ren), the obligor's occupation, his work related expenses, and his other dependents. Id. In addition, the formula 
	regard to low-income parents. The parent may fail to appear,or the parent's evidence concerning income and employment may be incomplete or confusing, particularly if he does not have a steady job.Commonly, the only evidence of the indigent parent's income and assets comes from the parent's own testimony, which the court may discount as 7 In these cases the amount of child support ordered may represent nothing more than an educated guess. 
	85 
	86 
	self-serving and lacking credibility.
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	2.eeeImputed Incomeeee
	Excessive child support awards also result from systemic flaws, such as the use of imputed income, flawed child support guidelines, and When the noncustodial parent fails to appear at the hearing, the court will impute an income to the parent, which then serves as the basis for the support The court will also impute income when it determines that the obligor is underemployedthat is, the court believes the obligor has an earning capacity greater than is reflected by his or her actual earnings, a belief whi
	retroactive support awards.
	88 
	award.
	89 
	accurate.
	90ttt

	Courts use different techniques for determining the amount of income to be imputed to the obligor. If relevant evidence is available, a court may attempt to set an income amount that accurately reflects the 
	85 A 2001 report by the Judicial Council of California found that courts issue 70 percent of all child support orders by default judgment. Shannon Bettis Nakabayashi, A "Dual System" c<f Family Law Revisited: Current Inequities in Californiat's Child Support Law, 35 
	U.S.F. L. REV. 593, 613 (2001). A report prepared jointly by advocates for both fathers and mothers in the child support system cited the following as reasons for low-income parents' failure to appear: "Because they often do not have stable living arrangements, some may not receive notice of hearings; others may receive notice, but not understand its significance, or may be reluctant to interact with the formal legal system." NAr'L WOMEN'S LAw Cm. AND CTR. ON FATHERS, FAMILIES, AND Pun. Prn:Y, DOLLARS AND S
	86 NAr'L WOMEN'S LAW Cm., DOLLARS AND SENSE supra note 85, at 4. 
	87 See, e.g., Falkner v. Falkner, 769 So. 2d 933, 934-35 (Ala. App. 2000); In re Warner, 905 A.2d 233, 236 (D.C. 2006); Larsen v. Larsen, 949 So. 2d 278, 279 (Fla. Dist. Ct. App. 2007); Stuber v. Stuber, No. 1-02-65, 2003 WL 1826294, at *5 (Ohio Ct. App. Apr. 9, 2003); Phillips v. Knox, No. E2000-02988-COA-R3-JV, 2001 WL 1523347, at *8 (Tenn. Ct. App. Nov. 29, 2001); OHS v. Rhea, No. E2005-00330-COA-R3-JV, 2006 WL 770518, at *4 (Tenn. Ct. App. Apr. 23, 1993); Ex parte Garrison, 853 S.W.2d 784, 787-88 (Tex. 
	88 Jessica Pearson & Esther Ann Griswold, New Approaches to Child Support Arrears, Prn,'y & PRAc. OP Pun. HUMAN SERVS., Sept. I, 200t1, at 33, available at . org/new _approaches_to_child_support_.htm (last visited Mar. 12, 2009). 
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	89 Id. 
	90 See, e.g., In re Marriage of Fogle, 497 N.W.2d 487, 488-89 (Iowa Ct. App. 1993) (finding that individual who had been unemployed for 3.5 years and whom the trial court described as an "ignorant, dull-witted, lazy, inarticulate, unmotivated, thick-headed moron of a man" had capacity to get a forty-hour per week minimum wage job). 
	obligor' s earning potential. In the absence of such evidence, the court may impute to the obligor the ability to earn the minimum wage,or it may simply take a stab in the dark.Regardless of the technique used, the court generally assumes a forty-hour work week.lmputation of income frequently overestimates the income of low-income parents, who often work less than a forty-hour week, may receive less than minimum wage, and frequently 
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	1 
	92 
	9
	3 
	94
	work sporadically.
	95ttt

	3.eeeMinimum Awardseee
	The child support guidelines of some states incorporate other devices that routinely result in excessive awards against low-income parents. More than half the states have a minimum child support award, which in 1999 ranged from $20 per month to $179 per The most common minimum award was $50 per 7 Child support at this minimum amount may be ordered regardless of the actual income or employment prospects of the obligor, on the theory that all parents, re
	month.
	96 
	month.
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	91 See Quance v. Quance, No. C3-00-692, 2001 WL 32802, at *4 (Minn. Ct. App. Jan. 16, 2001) (requiring information about obligor' s earnings history and current availability of jobs; if obligor is self-employed, court requires information about obligor' s present ability to generate income from self-employment at the historical level); Rebecca Sue A. v. Joseph A., No. OT-99-076, 2000 WL 770137, at *2 (Ohio Ct. App. June 16, 2000) (requiring expert testimony regarding the average hourly wage for plumbers, cu
	92 See, e.g., In re A.P., 46 S.W.3d 347, 349 (Tex. App. 2001). A presumption to this effect may be created by statute. See TEx. FAM. CcmE ANN. § 154.068 (2002). In Marriage of Fogle, the court imputed to father the ability to get a full-time job paying minimum wage, even though he was unemployed and trial court found him to be an "ignorant, dull-witted, lazy, inarticulate, unmotivated, thick-headed, moron of a man." See Marriage of Fogle, 497 N.W.2d at 488. 
	93 See Michael F. v. Sharon R., No. OT-00-034, 2001 WL 227068, at *2 (Ohio Ct. App. 2001) (finding that the court may exercise broad discretion when imputing income). 
	94 Pearson & Griswold, supra note 88, at 33. 
	95 A 1998 study in the state of Iowa found that imputing income on the basis of median household income resulted in orders averaging $383, as compared to a $250 average for orders based on individualized income data. low A DEP'T OF HuMAN SERVS., THREE CHILD SUPPORT RECOVERY lsstms: INCOME WITHHOLDING ARREARAGE RATES, AccRlJED SUPPORT DEnT OwED TO THE STATE, AuERNAnvEs TO MEDIAN INCOME (1998). This report is discussed in Pearson & Griswold, supra note 88, at 34. 
	96 JuNE Gmns BROWN, U.S. DEP'T or HEALTH & HUMAN SERVS., STATE Poucms USED TO ESTABLISH CHILD SUPPORT ORDERS FOR Low INCOME NON-CUSTODIAL PARENTS 20-22 (2000) [hereinafter U.S. DEP'T OF HEALTH & HuMAN SERVS., STAIE Pouc1Es REPoKr]. Under Federal law, the specified minimum award cannot be mandatory; it can only be a rebuttable presumption. 42 U.S.C. § 667(b)(2) (2000). However, the rebuttal grounds set forth in state guidelines are generally narrow and unrelated to income deficiencies. For example, the Ohio
	97 U.S. DEP'T OF HEALTH & HuMAN SERVS., STAIE Pouc1Es REPORT, supra note 96, at 
	20-22.ttt

	gardless of income, should make some financial contribution to their Consequently, the minimum award may result in a child support obligation that constitutes a disproportionate share of, or even exceeds, 
	child.
	98 
	the indigent obligor's income.
	99ttt

	4.eeeRetroactive Awardseee
	A retroactive support award treats the accrual of child support as commencing at some time prior to entry of the order. For divorced or cohabiting parents, this date is generally the date when the parties separated.For other nonmarital parents, the accrual of child support mayeeebegin upon the birth of the child.Retroactive awards are based on theeeeparent's legal obligation to support his or her child from the time of the child's birth. Failure to support the child at any time, whether or not an order is 
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	98 Id. at 17. 
	99 A recent study of California child support obligors found that the lowest income group had orders requiring payment of $2.11 per dollar earned. See Michelle Ganow Jones, Options to Help Low-Income Noncustodial Parents Manage Their Child Support Debt, 6 WELPARE INFORMATION NEIWORK: IssuE NmEs, Oct. 2002, at 5, available at Mar. 12, 2009). Orders of this magnitude are possible not only because of problems in the original support-setting process, but also because arrearages, interest on arrearages, and att
	http://www.financeproject 
	info.org/Publications/optionstohelplowincomeIN.htm (last visited 
	5,232.40
	13,753.64 in 
	plus interest of $18,466.31). 
	App. 2002).ttt

	lOO See, e.g., Miller v. Kelk, No. E2003-02180-COA-R3-JV, 2005 WL 1669849, at *4-5 (Tenn. Ct. App. 2005) (finding abuse of discretion in trial court's failure to award retroactive support).
	101 See, e.g., People ex rel B.W., 17 P.3d 199,t20t1 (Colo. Ct. App. 2000); In re Hope, No. 98-1004, 1999 WL 668715, at *2 (Iowa Ct. 
	App. Aug. 27, 1999).ttt

	02 See, B.tW, 17 P.3d at 201.ttt
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	103 MAUREEN WALLER & RonERT PrnTNICK, CHILD SUPPORT AND Low-INCOME FAMILIES: PERCEPTIONS, PRACTICES, AND POLICY 39 (1999); U.S. DEPT OF HEALTH & HUMAN SERVS., S1A1E POLICIES REPoRr, supra note 96, at 6-10; Pearson & Griswold, supra note 88, at 34. In some jurisdictions a retroactive award for the full eighteen years of the child's minority is permissible. E.g., In re Buechter, No. 2002-CA-22, 2002 WL 31341567, at *5 (Ohio Ct. App. Oct. 18, 2002); In re A.P., 46 S.W.3d 347, 349 (Tex. App. 2001) (holding th
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	Some states add costs associated with the birth of the child and possibly a variety of From the moment such an order is entered, the obligor is subject to substantial arrearages in addition to the current support obligation. Thus, low-income obligors, who genera11y lack the assets to pay a large retroactive award, enter a state of permanent arrearage.
	suiting in retroactive awards in the thousands of dollars. 
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	fees as well. 
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	Courts generally deal with arrearages by adding to the "current" monthly support obligation an additional amount to be applied toward arrearages. Even when the award of current support accurately reflects the amount of support the obligor could afford to pay, the addition of an arrearage component wi11 inherently cause the award to exceed the obligor' s ability.7ttt
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	5.eeeNon-Traditional Wage Trajectorieseee
	Figure
	More fundamenta11y, child support guidelines are designed for situations in which it is possible to project an amount that the parent can reasonably be expected to pay each month over an extended period of The prototypical case would be one in which the obligor has stable employment with a constant, if not upward, wage tajectory.For many low-income persons, however, their job trajectory lacks this kind of consistency.Employment is sporadic, with wages fluctuating from one job to the next and separated by p
	time. 
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	causing frequent changes in the obligor' s ability to pay. 
	11
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	mandates retroactive support). In others, the number of years may be limited by a statute of limitations, see Clough v. Balliet, No. 98-009 I 96, 200 I WL I 654952, at * I (Mich. Ct. App. Dec. 21, 2001), or by a requirement such as notice of the claim of paternity. See State ex rel. Schaaf v. Jones, 515 N.W.2d 568, 570-71 (Iowa Ct. App. 1994); Buechter, 2002 WL 31341567 at *5. 
	104 See, e.g., Hope, 1999 WL 668715 at *3 (awarding retroactive child support of $20,000); Young v. Fauth, 854 A.2d 293, 295 (Md. App. 2004) (enforcing retroactive award of $8,828); Buechter, 2002 WL 31341567 at *I I 
	(awarding $23,274.39 retroactively).ttt

	105 See U.S. DEP'T OF HEALTH & HuMAN SERVS., STATE POLICIES REPORT, supra note 96, at 10-12. 
	06 See WALLER & PLOTNICK, supra note I 03, at viii. 
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	107 See id. 
	08 See id. at 3. 
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	09 The federal prov1s1on for triennial modification without changed circumstances, though neutral on its face, was intended to provide an opportunity for increasing support awards that were inadequate or had become (inadequate) due to inflation or the obligor' s job advancement. See Legler, supra note 6, at 559-60 & n. 212-13. 
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	110 See WALLER & PunNJCK, supra note 103, at ix-x. 
	See id. at 3. 
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	See id. at 37-38; ELAINE SoRTINSON & HnLTIN OLIVER, URnAN INST., CHILD SUPPORT REFORMS IN PRWORA: INITIAL IMPACTS 11 (2002), available at ?ID=410421 (last visited Mar. 12, 2009) (listing other barriers to support for low-income noncustodial parents); ELAINE SoRTINSON & HnLTIN OLIVER, URnAN INST., CHILD SUPPORT RnFORMS ARE NEEDED TO INCREASE CHILD SUPPORT FROM POOi{ FATHERS 7 (2002) [hereinafter SORENSON & OLIVER, PooR FATHERS], available at 
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	Figure
	the unpredictability of the obligor' s ability to generate income on a regular monthly basis, the likelihood of inappropriate awards is particularly '
	high.e' 
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	C.eeeLimitations on Modification of Support Awardseee
	Mechanisms exist for modifying child support awards. However,eeelimitations on the circumstances in which modification is available, judicial and administrative hostility to downward modification, and barriers affecting access to modification procedures limit the utility of modification as a source of relief for the low-income obligor subject to an excessive support award. 
	Federal law requires review and adjustment of support orders every three years at the request of either parent.However, most states will adjust the support amount only if the change exceeds a specified threshold-either a percentage of the existing award or a monetary amount.The monetary thresholds, requiring a change in the monthly award ranging from $10 to $100,epresent a particular obstacle for indigent obligors. Changes in their already low incomes may not be sufficient to support a decrease in the aw
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	Both common law and federal statute also provide for modification of child support orders at any time upon a showing of changed circumAgain, however, states have limited the availability of the modification remedy by restricting the types of changes that warrant an adjustment in the support amount.In all jurisdictions, the change must be "substantial," a requirement that generally translates into a quan
	stances.e' 
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	477.pdf (finding that in I 999, only 34 percent of non-incarcerated poor fathers worked full
	time, and only eight percent worked full-time, full-year).ttt

	113 It is theoretically possible that income could be either higher or lower than projected. In reality, however, the projection almost always overestimates income because it is generally based on an assumption of full-time employment. See Legler, supra note 6, at 558 n.2 I 0. Studies have found that the child support obligations of low-income parents often represent an unreasonably high proportion of their earnings, REHNQUIST, supra note 81, at 7; S01UcNSON & OLIVER, PooR FATHERS, supra note 112, at 5 (mak
	114 42 U.S.C. § 666(a)(10)(A) (2000). 
	115 See JuNE GrnBs BROWN, U.S. DEP'T. OF HEALTH & HuMAN SERVS., REVIEW AND Arnus1MENT OF SUPPORT ORDERS 6 (1999); State DHS v. Rhea, No. E2005-00330-COA-R3JV, 2006 WL 7705t18, at *5 (Tenn. Ct. App. Mar. 27, 2006) (refusing modification because of failure to meet 15 percent threshold). 
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	I 16 See BROWN, supra note 115, at 6. 
	7 42 U.S.C. § 666(a)(I0)(B). 
	11

	I 18 See BROWN, supra note 115, at 6. 
	titative variance between the existing and adjusted amounts similar to the "threshold amount" requirement discussed above.
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	Some states impose other limitations that further restrict the availability of "changed circumstances" modification. Some states hold that only changes that were unforeseeable at the time of the original order can serve as grounds for modification.This requirement affects most cases involving employment instability, which for low-income obligors is generally foreseeable. Another common requirement demands that the change be involuntary and in good faith. Quitting a job is likely to be viewed as voluntary, 
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	In addition to these obstacles inherent in the support modification process, the indigent obligor seeking relief faces a widespread hostility to downward modification of child support obligations.At the administrative level this hostility may be embodied in policies providing less favorable treatment for non-custodial parents seeking downward adjustment or even barring downward adjustment altogether.At least one state a11ows only non-custodial parents without arrears to have their orders reviewed or adju
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	119 NAT'L WoMEN's LAW Cm., DOLLARS AND SENSE, supra note 85, at 22. 
	0 See, e.g., Robinson v. Robinson, 928 So. 2d 360, 363 (Fla. Ct. Dist. App. 2006). 
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	121 See, e.g., State ex rel Phillips v. Knox, No. E2000-02988-COA-R3-JV, 2001 WL 1523347, at*5 (Tenn. Ct. App. Nov. 29, 2001). 
	See, e.g., In re Marriage of Hester, 565 N.W.2d 35 I, 354 (Iowa Ct. App. I 997); In re Rossino, 899 A.2d 233, 236 (N.H. 2006); Edwards v. Lowry, 348 S.E.2d 259, 261 (Va. 1986). 3 E.g., In re Warner, 905 A.2d 233, 235 (D.C. 2006); Bowen v. Bowen, 471 So. 2d 
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	E.g., Mascola v. Lusskin, 727 So. 2d 328, 332 (Fla. Dist. Ct. App. I 999); Koch v. Williams, 456 N.W.2d 299, 301 (N.D. 1990); Rhodes v. Rhodes, No. 00 BA 34, 2001 WL 1199877, at *3 (Ohio Ct. App. Sept. 25, 2001). 
	124 

	5 See, e.g., BROWN, supra note I 15, at 9-10; PAULA RonERTS, AN OUNCE OP PREVENTION AND A POUND OF Cu1u;: DEVELOPING STATE Poucy ON THE PAYMENT OF CHILD SuPPOlff ARREARS DY Low INCOME PARENTS 12-13 (2001). 
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	126 See BROWN, supra note 115, at 9-10; see also RcrnERTS, supra note 125, at 12-13 (describing the limited circumstances when low-income parents could have their custodial obligations adjusted downward or eliminated entirely). 
	7 BROWN, supra note 115, at 9. 128 Id. at 10. Several workers stated that they feel "their responsibility is to custodial parents and their children rather than to non-custodial parents." Id. 
	12

	Courts, too, exhibit a disinclination to make downward adjustments in child support awards.eIn cases where obligors are able to establish job loss or other substantial change affecting earnings, the courts typically impute income based on a finding of voluntariness, rather than adjusting the award to reflect actual income. Determinations that a job loss was voluntary,that an obligor has failed to make adequate efforts to find a new job, or that an obligor could be earning more than is paid by his current 
	129 
	130 
	131 
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	Finally, most low-income obligors simply lack meaningful access to processes for obtaining modification.Low-income obligors have limited understanding of their legal rights, do not know how to access the legal system or present their case effectively, and are intimidated by courts and other official fora. They also lack the funds to hire legal counsel to help them navigate the system, and no jurisdiction recognizes a right to appointed counsel in proceedings to establish or modify the 17 These difficulties
	1
	3
	4 
	1 
	3
	5 
	1 
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	child support amount.
	3

	[If] the contemnor is not well-educated and has not had the continuous assistance of counsel, I do not believe that he or she should face incarceration for criminal contempt simply because he or she failed to take measures to seek reduction of his or her child support obligation, 
	29 See, e.g., T.L.D. v. C.G., 849 So.2d 200 (Ala. Civ. App. 2002); Herrera v. Sanchez, 885 So.2d 480, 48 I (Fla. App. 2004 ). 
	1 

	lt30 E.g., T.L.D., 849 So.2d 200; Dorner v. McCarroll, 271 A.D.2d 530 (N.Y. App. Div. 2000); Phillips v. Knox, No. E2000-02988-COA-R3-JV, 2001 WL 1523347 (Tenn. Ct. App. Nov. 29, 2001). 
	31 See, e.g., T.L.D., 849 So.2d 200. 
	1

	13See, e.g., Phillips, 2001 WL 1523347. 
	2 

	33 See, e.g., Dorner, 271 A.D.2d 530. 
	1 

	34 See, e.g., Herrera, 885 So.2d at 481 (holding that an indigent father who twice attempted to initiate downward modification of support, with no hearing ever held, was in contempt for nonpayment). A study by the DHHS Inspector General found that "the overwhelming majority of requests for review come from parents on non-public assistance cases." BROWN, supra note I I 5, at 7. 
	1 

	l35 NATL WoMEN's LAW Cm., DOLLARS AND SENSE, supra note 85, at 23 ("[M]any lowincome parents do not know of their rights to seek a review and adjustment."); see also BROWN, supra note 115, at 7 (expressing concerns about adequacy of notice to parents of right to request review). 
	0 

	36 See, e.g., Leslie Kaufman, Tough Child Support Laws Put Poor Fathers in a Bind, 
	I 

	N.Y. TrMES, Feb. 19, 2005, at Bl, B4 (describing the myriad challenges for a homeless man to pay child support). 
	137 See, e.g., Tetro v. Tetro, 544 P.2d 17, 19-20 (Wash. 1975) (holding that there exists no right to counsel in child support proceedings). 
	even if the necessity of such measures would. doubtless seem obvious to a competent attorney. 
	1 
	3
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	In any event, it is too late at the point of modification to affect arrearages that have already accumulated as a result of excessive awards, as federal law prohibits retroactive modification of accrued child support. The federal prohibition on retroactive modification, often referred to as the "Bradley Amendment," was aimed at preventing "the practice of a noncustodial parent moving to another State, allowing a substantial debt to his or her child to pile up, and assuming that there will be a retroactive
	1 
	39 
	140 
	141ttt

	The Bradley Amendment, like so many aspects of child support law, addressed a legitimate problem-the willingness of judges to reduce child support debt despite the legitimacy of the award and the obligor' s ability to pay-with a broad prohibition that also encompasses situations in which retroactive modification would not implicate these concerns.In cases with which this Article is concerned, for instance, the prohibition prevents relief to those whose award was initially set inappropriately high, those wh
	142ttt

	IV. ARREARAGES AND CIVIL CONTEMPT 
	A system in which child support awards are commonly set beyond the parent's ability to pay, modification procedures are neither realistically available nor likely to address inequities, and retroactive correction is disallowed, inevitably results in the accrual by many parents of large and unpayable arrearages. Eventually, many of these parents face charges of contempt of court for their failure to pay the court-ordered support. 
	138 In re Warner, 905 A.2d 233, 248 n.11 (D.C. 2006) (Schwelb, S.J., concurring). 
	139 42 U .S.C. §666(a)(9) (2000). In addition to prohibiting retroactive modification, the Bradley Amendment required state laws to make unpaid child support a judgment by operation of law, entitled to full faith and credit in every state. Pub. L. No. 99-509, §9103, 100 Stat. 1874 (1986) (codified at 42 U.S.C. §666(a)(9)). 
	140 132 CoNG. REc. S5303-04 (daily ed. May 5, 1986) (statement of Sen. Bill Bradley). 
	141 42 U.S.C. § 666(a)(9) (2000). 
	142 Id. 
	Faithful adherence to the laws limiting the contempt power would bar its application in these circumstances. A nonpaying obligor is in contempt of court only if his or her noncompliance was willful-that is, the obligor had both knowledge of the order and the ability to comply.Furthermore, coercive imprisonment is permissible as a sanction for civil contempt only if the contemnor has the present-at the time of sanctioning-ability to pay either the full amount of the arrearage or a lesser sum set by the cour
	1
	43 
	144 
	145 
	1
	46 
	14
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	A low-income obligor may not have had the ability to make the ongoing support payments, in which case he or she was not in contempt at all.Or if in contempt, the low-income obligor is rarely a candidate for civil incarceration because of the likelihood that he or she is unable to pay the hefty sum represented by the accumulated arrearages, or even a portion thereof that may be set by the court as the purge amount.
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	A. Extent of Incarceration of Indigents 
	Figure
	The inability of indigent obligors to make court-ordered payments or to pay purge amounts would not be a systemic legal problem if courts were not finding such obligors in contempt and then coercively imprisoning them despite their inability to pay. There is little hard data to show the number of indigent child support obligors who are jailed for nonpay
	-

	143 E.g., Rinehart v. Nowlin, 805 P.2d 88, 95 (N.M. App. 1990); cf United States v. Harrison, 188 F.3d 985, 986 (8th Cir. 1999) (noting that the "willful" failure to pay child support under federal Child Support Recovery Act "requires proof of an intentional violation of a known legal duty, and thus describes a specific intent crime"). 
	144 See United States v. Rylander, 460 U.S. 752, 757 (1983). 
	45 Harrison, 188 F.3d 986. 
	1

	46 See Puchner v. Kruzicki, 9 I 8 F. Supp. 127 I, 1278 (E.D. Wis. I 996); In re Feiock, 263 
	1

	Cal. Rptr. 437, 440 (Cal. Ct. App. 1989) (citing Hicks v. Feiock, 485 U.S. 624, 638-40 (1988)); Bresch v. Henderson, 761 So.2d 449, 450-51 (Fla. Dist. Ct. App. 2000); Brittania Holdings Ltd v. Greer, I 13 P.3d 1041, 1044 (Wash. Ct. App. 2005). 
	147 See, e.g., Herold v. Herold, No. 04AP-206, 2004 WL 2895792, at *7-8 (Ohio Ct. App. Dec. 14, 2004) (holding that the trial court abused its discretion in finding defendant in contempt where, during the compliance period at issue, "through no fault of her own, defendant financially was unable to comply with the court's order"). 
	48 Ex parte Rojo, 925 S.W.2d 654, 656 (Tex. 1996). 
	1

	149 See, e.g., Herold, 2004 WL 2895792 at *7-8. 
	50 E.g., In re Gawerc, 165 S.W.3d 314, 315 (Tex. 2005). 
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	Figure
	Figure
	ment, nor even the total number of child support contemnors.However, the limited existing data suggest that the number is substantial: 
	1
	5
	1 

	•e
	•e
	•e
	When a 2003 New Jersey Supreme Court ruling mandated the release of all indigent child support contemnors who had not beenerepresented by counsel, experts estimated that 300 persons wouldebe released. 
	1
	5
	2t


	•e
	•e
	The Delaware Supreme Court found that in that state the FamilyeCourt sentenced 518 civil contemnors to a period of incarcerationein 1995.
	153t


	•e
	•e
	A 1982-1983 study found that during a two-year period, 131 civilecontemnors were jailed for nonpayment of child support in a single New Mexico county.
	154t


	•e
	•e
	An Indiana child support prosecutor reported in 2002 thate2,400-3,300 child support obligors were incarcerated annually forenonpayment, 80-85 percent of them for civil contempt.
	1
	55t


	•e
	•e
	A 2005 survey of South Carolina jails revealed that the state'sejails averaged over 1,500 child support contemnors at any givenetime.
	1
	56t


	•e
	•e
	A report by the Center for Family Policy and Practice summarizesenumerous newspaper and other reports from thirty-six states documenting widespread arrests and incarcerations of nonpayingeobligors.7t
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	The demographics of child support caseloads, particularly those with significant arrearages, support the conclusion that a substantial majority of these contemnors are indigent or otherwise without the means to pay the purge amount. According to the federal Office of Child Support Enforcement, in 2006 over $105 billion in arrearages were owed by 11.1 
	I 5 See generally MA y & RouLET, supra note 13, at 11-12 ( describing the limited statistical information available pertaining to the number of arrests of child support obligors who do not pay child support). 
	1 

	152 Id. at 29. 
	153 Black v. Div. of Child Support Enforcement, 686 A.2d 164, 167 n.4 (Del. 1996). 
	154 Michele Hermann & Shannon Donahue, Fathers Behind Bars: The Right to Counsel in Civil Contempt Proceedings, 14 N.M. L. REv. 275, 277 (1984). 
	155 MAY & RournT, supra note 13, at 20 (citing Ind. Child Custody and Support Advitee/2002/committees/minutes/CCSA59U.pdf). 
	sory Comm., Meeting Minutes, Sept. 30, 2002, http://www.in.gov/legislative/interim/commit

	156 Elizabeth G. Patterson, Child Support Detainees by County 2009 (on file with author). 
	157 MAY & RouT, supra note 13, at 13-38. These researchers found that reporting on officials responsible for aggressive programs of arresting parents who are behind in their child support often "represent [the officials'] efforts as being targeted only at those 'deadbeat' parents who can afford to pay but don't. In fact, however, the same [reporting] often includes information that belies this characterization .... " Id. at 12. 
	LE

	Figure
	million obligors.The majority of the obligors with arrearages, and thus subject to repeated contempt proceedings, are below the poverty line.The federal Office of Child Support Enforcement reports that 70 percent of child support arrearages are owed by noncustodial parents with no annual earnings or earnings less than $10,000.Only 4 percent are owed by non-custodial parents with an annual income of $40,000 or more.
	1
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	160 
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	The contempt process is used only with those contemnors from whom support cannot be obtained through other enforcement techniques, including wage withholding and seizure of assets.Non-indigent obligors against whom it is necessary to institute contempt proceedings generally pay the arrearage when threatened with jail. It can reasonably be inferred, therefore, that when large numbers of child support obligors are incarcerated, most are indigent. 
	1
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	This conclusion is further buffered by the facts of appellate cases from throughout the nation that show indigent obligors being jailed for civil contempt with little attention to the economic circumstances underlying their noncompliance. Indigents are especially unlikely to appeal civil contempt orders, given their lack of access to appellate counsel in most states and the brevity of the typical contempt sentence.Therefore, the reported cases can be seen as indicators of a much larger number of unappeal
	16
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	58 OCSE 2006 PRELIMINARY REPORT, supra note I. In that year only $7 billion of the outstanding arrearages were collected. Id. 
	1

	59 See Orrrcn or CHILD SUPPORT ENnJRCEMENT, THE STORY BEHIND THE NuMnnRs UNDERSTANDING AND MANAGING CHILD SUPPORT DnnT, I (2008) [hereinafter OCSE STORY], available at gors with no or little reported income held most of the arrears). 
	1
	-
	http://www.acf.hhs.gov/programs/cse/pol/1M/2008/im-08-05a.pdf (reporting obli

	1 60 Id. 
	1 60 Id. 
	161 
	Id. See supra notes 15-27 and accompanying text. 63 Peterson v. Roden, 949 So. 2d 948 (Ala. Civ. App. 2006); Taylor v. Johnson, 764 So. 
	Id. See supra notes 15-27 and accompanying text. 63 Peterson v. Roden, 949 So. 2d 948 (Ala. Civ. App. 2006); Taylor v. Johnson, 764 So. 
	162 
	1 


	2d 1281 (Ala. Civ. App. 2000); Blackwell v. Nowakowski, No. FA000121344, 2005 WL 185414 (Conn. Super. Ct. May 27, 2005); In re Warner, 905 A.2d 233 (D.C. 2006); In re N.V., 890 So. 2d 1232 (Fla. Dist. Ct. App. 2005); Marks v. Tolliver, 839 N.E.2d 703, 707 (Ind.tCt. App. 2005); Arrington v. Dep't Of Human Res., 935 A.2d 432 (Md. 2007); Long v. State,t807 A.2d I (Md. 2002); Herold v. Herold, No. 04AP-206, 2004 WL 2895792 (Ohio Ct. App.tDec. 14, 2004); State ex rel Phillips v. Knox, No. E2000-02988-COA-R3-JV, 
	64 See, e.g., Carroll County Bureau of Support v. Brill, No. 05 CA 8 I 8, 2005 WL 3489763 (Ohio Ct. App. Dec. 15, 2005) (finding appeal moot because sentence had already been completed); Evans v. Evans, No. 04AP-816, 2005 WL 2364976 (Ohio Ct. App. Sept. 27, 2005) (finding appeal moot because sentence had already been completed). 
	1 

	B.eThe Heavy Burden of Proving Inability to Paye
	There are a number of interrelated reasons why courts incarcerateesubstantial numbers of indigent obligors for civil contempt despite their inability to pay the ordered support or the purge amount. Particularly important is the lack of hard evidence on issues related to the obligor' s inability to pay, combined with the unfavorable structuring of the burden of proof and a judicial disinclination to find obligors' testimony credible. 
	In civil contempt proceedings, unlike those for criminal contempt,absence of willfulness is treated as a defense, and the initial burden is on the contemnor to plead and present evidence of his or her inability to comply with the order.Some states shift the burden back to the petitioner once the alleged contemnor makes a prima facie showing of inability to comply, 7 but others place the full burden of proof in regard to willfulness/inability to comply on the defendant.
	1
	65 
	166 
	16
	168t

	Proving inability to comply can be factually complex, implicating the economic circumstances of the obligor, his work history and potential, his available assets, and his own subsistence needs_l7° To meet 
	169 

	165 In criminal contempt proceedings the state is constitutionally required to prove every element of the offense beyond a reasonable doubt, including willfulness (ability to comply with the order). Hicks v. Feiock, 485 U.S. 624,t637 (1987). But see In re Warner, 905 A.2d 233 (D.C. 2006) (placing burden of proving inability to pay on obligor in criminal contempt proceeding).
	166 Civil contempt proceedings are not subject to the "reasonable doubt" requirement. Hicks v. Feiock, 485 U.S. 624, 638 (1987). Hence, courts presume that a court order imports a finding of the court that the defendant has the ability to comply. Stuber v. Stuber, No. 1-0265, 2003 WL 1826294 (Ohio Ct. App. Apr. 9, 2003); Britannia Holdings Ltd. v. Greer, 113 P.3d 1041, 1045 (Wash. Ct. App. 2005). Most courts thus limit the petitioner's burden to proving the alleged contemnor's violation of the court order-g
	-

	167 E.g., Falkner v. Falkner, 769 So. 2d 933, 935 (Ala. Civ. App. 2000); State ex. rel. Moore v. Owens, No. 89-170-11, 1990 WL 8624, at *3 (Ten. Ct. App. Feb. 7, 1990). 
	168 E.g., Rawlings, 766 A.2d at I 01 n. l (explaining that alleged contemnor must prove he or she made reasonable efforts to become or remain employed or otherwise lawfully obtain funds necessary to make payment); Lyons, 40 S.W.3d at 10-11 (explaining that alleged contemnor must prove that inability to pay is not consequence of his own intentional and contumacious conduct); Stuber, 2003 WL 1826294 at *4 (stating that defendant must show inability to pay to be real and not self-imposed, nor due to fraud, s
	169 See, e.g., In re Gawerc, 165 S.W.3d 314, 315 (Tex. 2005). 
	70 See, e.g., Bryant v. Howard County Dep't of Soc. Servs., No. 93, 2005 WL 1115229 (Md. App. 2005); Rodriguez v. Eighth Judicial Dist., 102 P.3d 41 (Nev. 2004); Patterson v. Patterson, No. 86282, 2005 WL 2471012 (Ohio Ct. App. Oct. 6, 2005); cf United States v. Kukafka, 478 F.3d 531 (3d Cir. 2007) (discussing federal criminal prosecution). The amount 
	1

	obligations,evoluntariness of the obligor's unemployment or underemployment, 1 72 and the availability of borrowed funds1 73 or assetse
	this burden, the alleged contemnor must at the very least present evidence of his or her employment ( or lack thereof), wages, expenses, and assets. 
	However, gauging the ability to pay may be much more complicated than this, involving issues of good faith responsibility for other 
	171 
	of the original child support ordered reflects the amount that the court believed necessary to meet the needs of the obligor, and the reasoning and conclusions of the court making the award are not subject to reconsideration in a contempt proceeding. United States v. Rylander, 460 U.S. 752, 756 (1983). Nor can the order be modified in such a way as to excuse some or all of the accrued child support obligation, even if the obligor's circumstances changed after the child support award was made. However, a cha
	71 The obligor may have dependents other than the child or children for whose benefit the order was entered. See, e.g., Larsen v. Larsen, 949 So. 2d 278 (Fla. Dist. Ct. App. 2007); Rodriguez, I 02 P.3d at 44; Patterson, 2005 WL 2471012 at * I. It is not uncommon for an indigent child support obligor to have fathered multiple children by different mothers, and consequently to be subject to multiple child support orders. See, e.g., Davison v. Miss. Dep't of Hum. Servs., 938 So. 2d 912 (Miss. App. 2006); Herol
	1
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	72 See Bowen v. Bowen, 47t1 So. 2d 1274, 1276 (Fla. 1985) (finding voluntariness where obligor was laid off, remained unemployed for seven months, and during that time conducted diligent search according to uncontroverted evidence); Dorner v. Mccarroll, 271 A.D.2d 530 
	1

	(N.Y. App. Div. Apr. 10, 2000) (stating that failure to seek employment constitutes willful violation of support order); see also Rodriguez, 102 P.3d at 45 (holding underemployment negates "indigency" for purposes of appointment of counsel); cf Russell v. Armitage, 697 A.2d 630 (Vt. 1997) (finding failure to vigorously pursue workers' compensation claim astwillful violation).tSimilar issues may exist in regard to periods of imprisonment for criminal offenses. Sometcourts treat these as periods when the obli
	73 In some jurisdictions the obligor's ability to borrow funds is considered relevant in determining ability to pay, e.g., TEx. FAM. CODE ANN. § 157.008 (Vernon 2002), creating factual questions concerning identification of potential lenders and their willingness to lend. A Texas statute, for instance, makes the "inability to pay" defense available only if the obligor has attempted unsuccessfully to borrow, but the statute does not specify the required breadth or diligence of those attempts. Id. In other ju
	1

	owned by others 7to satisfy the obligor' s debt. There may be legal as well as factual components to these issues. 7The complexity of these issues puts them beyond the understanding of most indigents, who will rarely be able to effectively respond to the petitioner's case in these areas, much less present a case in chief of their own. Even the simplest "inability to pay" argument requires articulating the defense, gathering and presenting documentary and other evidence, and responding to legally significa
	1
	4 
	1
	5 
	1
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	Adding to the obligor' s burden is the potential that the court will hold his or her testimony concerning inability to pay to be insufficient evidence or lacking in credibility in the absence of documentary corroboration.77 Retention of the necessary records among indigents is rare, particularly given the widespread instability in their employment, housing, and other aspects of their lives. Even in the many states in which the civil contemnor has a right to appointed counsel, the lack of documentary evide
	1

	C.eThe Role of Judicial Perceptions and Attitudese
	The most disturbing aspect of the case law, and a significant contributor to inappropriate coercive incarcerations, is the frequency with which indigent child support obligors are imprisoned as a result of trial courts' abuse of their civil contempt authority. Repeatedly, the reported 
	include ability to borrow in the "ability to pay" determination. See Phillips v. Knox, No. E2000-02988-COA-R3-JV, 2001 WL 1523347, at *9 (Tenn. Ct. App. Nov. 29, 200t1) (citing and following Netherton v. Netherton, No. 01-A-01-9208-PB00323, 1993 WL 49556, at *3 (Tenn. Ct. App. Feb. 26, 1993)). 
	174 See Gawerc, 165 S.W.3d at 315 (Tex. 2005). 
	I75 A case may also implicate state and federal statutory limits on the proportion of an obligor's disposable earnings that can be subjected to child support obligations. See Consumer Credit Protection Act, 15 U.S.C. § 1673(b) (2007); Omo REv. Com, ANN. § 3121.03 (LexisNexis 2003); Patterson v. Patterson, No. 86282, 2005 WL 247t10t12 (Ohio Ct. App. Oct. 6, 2005). 
	176 Pasqua v. Council, 892 A.2d 663, 673 (N.J. 2006). 
	lt77 See, e.g., Falkner v. Falkner, 769 So. 2d 933, 934-35 (Ala. Civ. App. 2000); Larsen v. Larsen, 949 So. 2d 278, 279 (Fla. Dist. Ct. App. 2007); Davison v. Miss. Dep't Human Servs., 938 So. 2d 912 (Miss. Ct. App. 2006) (discussing documentation of disability); Stuber v. Stuber, No. 1-02-65, 2003 WL 1826294, at *4 (Ohio Ct. App. Apr. 9, 2003); OHS v. Rhea, No. E2005-00330-COA-R3-JV, 2006 WL 770518 (Tenn. Ct. App. March 27, 2006) (discussing documentation of job search); Phillips, 2001 WL 1523347 at *8; E
	Figure
	cases show deviations from fundamental procedural requirements and establishment of purge amounts known to exceed obligors' ability to pay. 
	Reports of these cases demonstrate the actualization of concerns long expressed about the potential for abuse that is inherent in unfettered judicial discretion to impose contempt sanctions. The Supreme Court has described the civil contempt authority as uniquely susceptible to abuse, the untrammeled power which it places in the individual judge creating the "prospect of 'the most tyrannical licentiousness."'7The Court identified cases involving difficult fact-finding as particularly susceptible to the arb
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	The concern for judicial bias in contempt proceedings comprehends not merely the formulation of powerful sanctions but the fact-finding process as well. Findings of fact in contempt proceedings are insulated from meaningful appellate review by the "clearly erroneous" standard. Thus, a judge sitting without a jury in a civil contempt proceeding ... has enormous power to give rein to his biases under the guise of resolving disputed issues of fact. 
	1
	80t

	Dudley cautioned against the "grave potential for biased adjudication" in any contempt case involving a factual dispute.
	-
	1
	8
	1t

	In almost every case the judge will already have ruled once on the merits against the party accused of violating an outstanding order. He may perceive the party's subsequent conduct as evasive of his commands and be unwilling to listen to proffered explanations, or may bring to the contempt proceeding adverse judgments about motivation or credibility formed earlier. 
	1
	8
	2t

	Appellate courts in several states have expressed concern with the repeated abuses of judicial authority in contempt adjudications, often citing the specific problem areas identified by Dudley. Faced with a case containing serious procedural irregularities, the Florida Court of Appeals observed, 
	178 See Int'l Union, United Mine Workers v. Bagwell, 512 U.S. 821,t831 (1994).79 See id. at 833-34. 180 Dudley, supra note 34, at I 078 (citing the "inability to pay" issue in child support 
	1

	contempt proceedings as one potentially subject to judicial bias (citation omitted)). I 8 I Id. at 1079. 
	2 Id.; accord Bagwell, 512 U.S. at 83t1 ("Contumacy 'often strikes at the most vulnerable and human qualities of a judge's temperament."') (quoting Bloom v. Illinois, 391 U.S. 194 (1968)). 
	18

	We are deeply troubled that circuit courts continue to illegally incarcerate people for civil contempt in the face not only of ample case law, but also a rule which clearly delineates the procedures that should be followed in order to ensure that the due process rights of alleged contemnors are protected.
	1
	83t

	Similarly strongly worded denunciations have been directed at the pervasive practice of knowingly imposing excessive purge amounts on indigent contemnors. This practice has been repeatedly denounced by the Maryland appellate courts, commencing in a 2000 case in which the Court of Appeals reviewed three joined cases: 
	These cases, hopefully, represent the worst in disregard for proper, mandated procedure. . . . [T]he purge amounts recommended by the master, and approved by the court, were conjured up out of nothing. There was not a scintilla of evidence to support a conclusion that Thrower, Mason, or Miles then had or could possibly obtain the ability to pay the purge amounts within the time set, in order to avoid incarceration. It defies any semblance of logic or human experience to suppose that, on $69/week unemploymen
	worth $4,190.76 
	184 

	l83 Bresch v. Henderson, 761 So.2d 449,t451 (Fla. Dist. Ct. App. 2000). In this case thetobligor had appeared in court for a hearing in a modification proceeding. Apparently on its own initiative, without notice to the obligor, and without making specific factual findings, the trial court determined that the obligor was behind in his support payments, held him in contempt, and ordered him incarcerated indefinitely subject to a $1,000 purge. Id. at 450. Accord Conley v. Cannon, 708 So. 2d 306, 307 (Fla. Dis
	T.M.A. v. Pickens, 972 So. 2d 1225 (La. Ct. App. 2007); Bryant v. Howard County Dep't oftSoc. Servs., 874 A.2d 457 (Md. 2005); Thrower v. State Bureau of Support Enforcement, 747tA.2d 634, 642-43 (Md. 2000); In re McDonald, No. 01-05-00616-CV, 2005 WL 2124155t(Tex. App. 2005); see also Slagle v. Slagle, No. 2004-L-119, 2005 WL 2002272 (Ohio Ct.tApp. 2005) (affirming imprisonment for contempt despite ambiguity of court order).t
	84 Thrower, 747 A.2d at 642-43. 
	1

	That the three cases before the court in Thrower v. State Bureau of Support Enforcement were representative of a widespread problem is evidenced by the subsequent Maryland cases in which appellate courts were forced to reiterate Thrower's rebukeand by the number of cases from other jurisdictions in which the facts on record, statements made by the finder of fact, or both leave no doubt of the contemnor's inability to pay the purge amount.
	185 
	1
	8
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	The various abuses noted above may reflect trial judges' faith in the correctness of the amounts that indigent obligors have been ordered to pay and their misunderstanding of the realities of employment at the low end of the economy. Caught up in the important goal of meeting the economic needs of America's children and the norms of parental responsibility, they can become frustrated with the repeated court appearances of obligors with huge arrearages, a history of nonpayment, and an endless stream of wha
	18
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	88 

	The frustration and ambivalence are apparent in statements made by judges imposing coercive imprisonment on non-paying obligors. An Ohio trial court judge stated to the obligor: 
	185 See Bryant, 874 A.2d at 469 n.4 (holding that the imposition of a $1,000 purge amount for obligor who earned $8 per hour and had two other children to support was based on "sheer speculation"); Long v. State, 807 A.2d I, 11-13 (Md. 2002) (reversing an intermediate court's decision to impose conditions on the release of an obligor ordered incarcerated despite lack of a finding that he was able to pay purge amount); Rawlings v. Rawlings, 766 A.2d 98, 118 (Md. 2001) ("As in Thrower, '[T]here was not a scin
	I86 See, e.g., supra note 163 and accompanying text; see also MAY & RouLnT, supra note 13, at 43-44 (reporting on an observation of purge hearings for Chicago obligors who were serving civil contempt sentences: 
	Each one attested to the fact that he did not have the money to pay child sup
	port, could not raise the money from family or acquaintances and stated that as long 
	as he was held in jail, he would be unable to earn the money necessary to pay child 
	support. In spite of this repeated scenario, each such defendant was returned to jail 
	for two additional weeks and a hearing before another judge was set for that date.). 
	I87 MAY & RouLET, supra note 13, at 43 (concluding after observing child support contempt proceedings in several states thatt"[ w ]hen judges hear child support cases regularly they are more likely to become jaded to the 'excuses' of parents who have not paid their child support obligations. Such excuses must seem repetitious and insincere when heard consistently."); see Kaufman, supra note I 36 (quoting service provider to homeless men: 
	In theory you are supposed to be able to go into court and you are supposed to 
	be able to get modifications .... But in reality, there are a lot of judges who are sick 
	and tired of dads who haven't paid child support. They don't want to hear you had a 
	drug problem or were in prison. They just want the money and they don't even care 
	if you can't pay it.). 
	88 Thrower, 747 A.2d at 642.t
	1

	You owed somewhere in the neighborhood of $75,000 so, you know, what you've been paying is basically a drop in the bucket and I just feel like we've been going round and round on this for too long now and we're not getting anywhere, we keep going in circles. And, you know, I appreciate the fact that you can't get blood out of a turnip; if you can't get a decent job, you can't keep up with your support, but I feel that this court has been more than fair with you in the past and bent over 
	189t
	backwards .... 
	A Maryland trial court judge noted: 
	Okay, sure, he can't pay now 'cause he's in jail for failure to appear, ... but there was just a blatant disregard back in May, June, July and August. I can't hide that.
	190t

	A circuit court judge in Wisconsin stated: 
	[W]ehile I sympathize with Mr. Sarver, because I don't think it's realistic that right now he's going to be able to make these payments, I can't ignore the size of the file either. This issue has been going on for a while.
	191 

	Appellate courts have acknowledged this frustration.However, understandable as trial courts' frustration may be, they abuse their authority when expressing their frustration or vindicating their authority by depriving persons of their liberty for the offense of being unable to pay a support award that may well have been excessive in the first place. 
	192 

	The above cases involved abuses in ordering incarceration and setting purge amounts. Though less often specifically identified in the appellate cases, similar abuses can occur in determining that the obligor is in contempt. In particular, abuses can take the form of inappropriate findings that an obligor's unemployment was voluntary, that he has not been sufficiently diligent in seeking work, or that the obligor was voluntarily under-employed.Findings of this sort negate the defense of in
	19
	3 
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	189 State v. Majoras, No. E-00-048, 2001 WL 640929, at *3 (Ohio Ct. App. June 8, 2001) ( emphasis omitted) ( quoting the trial court as it revoked probation following the obligor' s conviction for criminal non-support). 
	90 Long, 807 A.2d at 5. 191 Zinnecker v. Sarver, No. 2005AP2 I 95, 2006 WL 120066, at * I (Wis. Ct. App. Jan. 18, 2006). 192 See Int'! Union, United Mine Workers v. Bagwell, 512 U.S. 821,t831 (1994); Lewis v. Lewis, 875 S.W.2d 862, 864 (Ky. 1993); Thrower, 747 A.2d at 642. 
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	93 See In re Warner, 905 A.2d 233, 242-43 (D.C. 2006); Herrera v. Sanchez, 885 So.2d 480,t481 (Fla. Dist. Ct. App. 2004); Clark v. Gragg, 614 S.E.2d 356, 359-60 (N.C. Ct. App. 2005); State ex rel Phillips v. Knox, No. E2000-02988-COA-R3-JV, 2001 WL 1523347, at *3 (Tenn. Ct. App. Nov. 29, 2001). 
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	ability to pay, leading to a finding that disobedience of the child support order was willful, and hence contemptuous.
	194t

	V. IMPLICATIONS OF IMPROPER CONFINEMENTe
	A. Social Effects 
	Serious social problems result from this phenomenon of jailing indigent parents. Not the least of these is the fact that coercive imprisonment of those who are unable to pay is counterproductive to the goals of the child support enforcement program itself.During the term of imprisonment, the contemnor is largely disabled from generating the income necessary for payment of child support.He also is incapable of providing any other form of support or assistance to the child or the custodial parent. Further
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	The prospect of imprisonment causes a substantial number of indigent fathers to "go underground," leaving the home state and subsisting through sources of income that will not reveal the individual to the child support enforcement system.Not only does this cost the child whatever economic support might have been provided by the father, but it also removes any prospect of a social relationship between father and child, with the varied emotional and psychological benefits for the child that can arise from su
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	194 See, e.g., T.L.D. v. C.G., 849 So. 2d 200, 206-07 (Ala. 2002). 
	195 See Rodriguez v. Eighth Judicial District Court, 102 P.3d 41, 46 n.9 (Nev. 2004) (acknowledging counterproductiveness of extended jail stays for child support contemnors); Dudley, supra note 34, at 1076 (expressing view that dangers of bias associated with contempt are "greatly reduced" in proceedings to enforce child support orders because imposition of contempt sanctions is in tension with the ultimate goal of providing child support); cf Phillips, 2001 WL 1523347 att* IO (noting the counterproductive
	96 A number of incarcerated child support obligors participate in work release programs, which allow them to generate income during the term of imprisonment. See, e.g., Black v. Div. of Child Support Enforcement, 686 A.2d 164, 167 n.4 (Del. 1996). In a work release program, an inmate may leave actual confinement during certain hours to work or, in some cases, to seek employment. Rawlings v. Rawlings, 766 A.2d 98, I I 9 (Md. 200 I). But see Peterson v. Roden, 949 So. 2d 948, 950 (Ala. Civ. App. 2006) (noting
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	197 See, e.g., Sevier v. Turner, 742 F.2d 262, 265-66 (6th Cir. I 984); Wilson v. Holliday, 774 A.2d 1123, 1127 (Md. 2001). 98 Cf NAT'L WOMEN'S LAw Cm., DOLLARS AND SENSE, supra note 85, at 11 (proposingtthat excessive awards drive obligors into underground economy). 
	1

	199 See, e.g., JEFFREY ROSENBERG & W. Btv\DFORD W1Lcox, U.S. DEP'T OF HEALTH & HUMAN SERVS., THE IMPORTANCE OF FATHERS IN THE HEALTHY DEVELOPMENT OF CHILDREN (2006), available at .; Linda L. Dahlberg, Youth Violence in the United States: Major Trends, Risk Factors, and Preventive Approaches, 14 AM. J. PREY. MED. 259 (1998). 
	www.childwelfare.gov/pubs/usermanuals/fatherhood/fatherhood.pdf

	ents working in the underground economy are subject to exploitation by unscrupulous employers and may see criminal activity as their only alternative for economic survival.
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	B.eDue Process Violationse
	From a legal perspective, the widespread civil incarceration of persons who are unable to meet the conditions of their release presents a significant due process problem. The cavalier treatment of coercive imprisonment for civil contempt has been justified by the assumption that the civil contemnor can obtain release at any time by complying with the court order, and hence "holds the keys of his prison in his own pocket."This is not the case with regard to indigent child support obligors. Large numbers of
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	In addition, the processes by which these indigents came to be incarcerated are reflective of widespread deviations from fundamental fairness and demonstrate the need to re-examine the civil-criminal distinction in applying the Due Process Clause to contempt proceedings. In United Mine Workers v. Bagwell, a case involving complex labor injunctions, the Court acknowledged the possibility that some civil contempt cases may demand more than the rudimentary "notice and hearing" level of due process that has
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	200 See Ann Cammett, Expanding Collateral Sanctions: The Hidden Costs c<fAggressive Child Support E11forcement Against Incarcerated Parents, 13 GEO. J. ON POVERTY L. & PoL'v. 313, 327 (2006). 
	See Ridgway v. Baker, 720 F.2d 1409, 1413 (5th Cir. 1983). 
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	202 Taylor v. Johnson, 764 So. 2d 1281, 1282 (Ala. Civ. App. 2000). 
	203 See Bresch v. Henderson, 761 So. 2d 449, 450 (Fla. Dist. Ct. App. 2000). 
	204 The duration of a civil contempt sentence can be as brief as a few days, or it can be a year or more, or even unlimited. E.g., Clark v. Gragg, 614 S.E.2d 356 (N.C. Ct. App. 2005); In re Brownhill, No. 14-07-00346-CV, 2007 WL 1624776 (Tex. App. June 7, 2007). 205 Int'l Union, United Mine Workers v. Bagwell, 512 U.S. 821, 832-33 (1994). 
	order to protect parties from erroneous deprivations and to prevent the arbitrary exercise of judicial power. The Court based its categorization of the proceedings as criminal on three primary factors:7t
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	(1)e
	(1)e
	(1)e
	Factual Complexity: The complexity of the fact questions involved in a case increases the need for more extensive andeeven-handed fact-finding processes in order to promote accuracy. The Court stated in Bagwell that the "need for extensive,eimpartial fact-finding is less pressing" when the alleged disobedience involves "discrete, readily ascertainable acts, such aseturning over a key."
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	(2)e
	(2)e
	eIn Bagwell, the Court feltethat the magnitude of the potential penalty-more than $32 million in fines-demanded a high degree of procedural regularityein order to protect against error.
	Seriousness of the Potential Penalty:
	2
	09t


	(3)e
	(3)e
	Potential for Abuse: Overlying all contempt proceedings is theecompromised neutrality of the judge, which can lead to arbitraryedecision-making and other abuses of discretion.
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	These three factors also support greater procedural regularity in child support contempt cases where an obligor who arguably lacks the ability to pay the ordered support is threatened with coercive imprisonment. Although the finding in Bagwell was limited to the situation before the Court, the holding demonstrates the Court's concern with the skeletal fact-finding procedures that have been accepted in civil contempt proceedings, and signals a potential for heightened due process scrutiny of such proceedin
	206 See id. 
	207 See id. at 833-34 (citing two additional factors to justify the use of summary procedures to adjudicate "direct contempt," that is, contempt occurring in the courtroom during court proceedings: (I) the need for procedural minimalism in order for the court to maintain order and conduct its proceedings and (2) the reduced danger of erroneous fact-finding when the judge has first-hand knowledge of the facts). 
	Id. at 833. The Court used "payment of a judgment" as another example of a violation involving a simple, affirmative act where assurance of disinterested fact-finding and evenhanded adjudication was less pressing. In child support contempt cases where ability to pay is an issue, the assumption does not hold. Dudley, supra note 34, at 1078-79. The potential complexity of the factual issues, together with the history of judicial abuse in this area and the seriousness of the incarceration penalty that is so o
	208 

	209 Bagwell, 512 U.S. at 831 ("To the extent that such contempts take on a punitive character, however, and are not justified by other considerations central to the contempt power, criminal procedural protections may be in order.") 
	210 Id. at 834 ("The risk of erroneous deprivation from the lack of a neutral factfinder may be substantial."). 
	An alternative method for analyzing the appropriateness of heightened procedural protections in civil contempt cases is to apply due process standards to particular rights and procedures using the Mathews v. Eldridge standard.This test determines what process is due in a given proceeding based on analysis of the private interests at stake, the government's interest, and the risk that the procedures used will lead to erroneous decisions.The numerous state and federal holdings that have recognized a right
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	Indeed, the private interest at stake in civil contempt proceedings enforceable by coercive imprisonment is of the highest order: the potential loss of liberty through incarceration by the state. In fact, the loss of liberty through civil contempt can be greater than for criminal contempt, due to the potentially greater duration of the confinement.And, as one court noted, "from the perspective of the person incarcerated, the jail is just as bleak no matter [ whether the incarceration is labeled civil or cr
	214 
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	The state's interest in providing financial support for children (or repaying the state for welfare benefits provided to a child) cannot justify procedural laxness that results in imprisonment of those unable to pay the purge amount. Not only is the coercive effect absent, but imprisonment has the counterproductive effect of reducing the obligor' s ability to generate the resources necessary for future payment. The government's interest in administrative convenience and cost reduction has repeatedly 
	Figure

	211 See, e.g., Smoot v. Dingess, 160 W. Va. 558, 561 (W. Va. 1977) (declaring that due process requires sworn testimony and preparation of a transcript in civil contempt proceedings leading to incarceration).
	212 Mathews v. Eldridge, 424 U.S. 319, 335 (1976).
	3 E.g., Henkel v. Bradshaw, 483 F.2d 1386 (9th Cir. 1985); Walker v. McLain, 768 F.2d I I 81 (I 0th Cir. 1985); Sevier v. Turner, 742 F.2d 262 (6th Cir. I 984); Ridgway v. Baker, 720 F.2d 1409 (5th Cir. 1983); Lake v. Speziale, 580 F. Supp. 1318 (D. Conn. 1984); Dube v. Lopes, 481 A.2d 1293 (Conn. Super. Ct. 1984); Black v. Div. of Child Support Enforcement,t686 A.2d 164 (Del. 1996); Campbell v. Manning, 697 So. 2d I 020 (Fla. App. I 997); Marks v.tTolliver, 839 N.E.2d 703 (Ind. App. 2005); McNabb v. Osmund
	21

	v.tTetro, 544 P.2d 17 (Wash. 1975); Smoot v. Dingess, 236 S.E.2d 468 (W. Va. 1977); State v. Pultz, 556 N.W.2d 708 (Wisc. 1996); see also Parcus v. Parcus, 615 So. 2d 78 (Ala. 1993)t(applying state rule requiring counsel).t
	214 McBride, 431 S.E.2d at 19 n.3. 5 Walker, 768 F.2d at 1183. 
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	been held insufficient to justify denial of procedural safeguards to contemnors 
	facing civil incarceration.
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	Without examining in detail the risk of error associated with specific procedures, it can be readily concluded that the procedures now in place leave a wide margin for error in regard to the critical fact of the low-income obligor' s ability to pay either the ordered child support or the purge amount. Indigent obligors bear the burden of pleading and proving their inability to pay, a burden made heavier by trial courts' frequent skepticism concerning their credibility. The issues as to which these obligor
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	Application of the Mathews v. Eldridge analysis thus leads to the conclusion that current civil contempt procedures do not provide obligors with a fundamentally fair hearing on the issue of ability to pay, and hence violate the Due Process Clause. Correction demands thorough reexamination of the policies and procedures by which coercive imprisonment is imposed on child support contemnors. 
	VI.eSUPPORTING CHILDREN vs. PUNISHING POVERTY:eRE-CALIBRATING THE SYSTEM 
	Enforcement of the child support obligations of non-custodial parents is an important and difficult task. The present federal/state child support enforcement system developed over a number of years, with adjustments being made and new tools added as experience demonstrated a need. Adjustments that focused on enhancing the states' ability to locate recalcitrant obligors and their assets and extract payment have produced the effective machine for supporting America's children that policy makers and child a
	216 See, e.g., Walker, 768 F.2d at I I 84 ("While the state does have an interest in minimizing the cost of such proceedings, this interest in monetary savings cannot outweigh the strong private interest of the petitioner and the substantial procedural fairness achieved by providing a lawyer for the indigent defendant in a civil contempt proceeding."). 
	217 E.g., Arrington v. Dep't of Human Res., 935 A.2d 432, 438 & n.6 (Md. 2007); Thrower v. State Bureau of Support Enforcement, 747 A.2d 634, 642-43 (Md. 2000) (criticizing "the farce that passed for a waiver inquiry" by the trial judge); Blackston v. Blackston, 802 A.2d 1124 (Md. Ct. Spec. App. 2002); N. v. A.R., Nos. E-00-036, E-00-037, 2001 WL 127343t(Ohio Ct. App. Feb. 16, 2001); Cottingham v. Cottingham, 193 S.W.3d 531, 536-37 (Tenn.t2006); In re Cohen, No. 2-06-334-CV, 2006 WL 3438060 (Tex. Ct. App. 
	Experience also has demonstrated, however, that for many noncustodial parents the problem is deeper and more complex than recalcitrance. Although recalcitrance may be part of the picture, it is subsumed in the larger problems of poverty.The cha11enges for programs seeking child support from these parents lie in accurately assessing a reasonable child support award, retaining sufficient enforcement flexibility to accommodate frequent changes in ability to pay, and using enforcement tools in a way that co
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	VII. AVOIDING ARREARAGES: SYSTEMIC CORRECTIONS 
	Recently, some attention has turned to avoiding the accrual of unwarranted and unco11ectable arrearages. In particular, the agencies that administer the child support enforcement system have begun to experiment with adjustments to better accommodate the situations of indigent obligors. The federal Department of Health and Human Services is itself encouraging states to modify systemic mechanisms that lead to non-willful accrual of arrearages, to develop expedited procedures for modifying support awards wh
	219 

	Reforms in these areas are badly needed and will go far toward reducing the incidence of improper incarceration, particularly in relation to future child support orders. However, reforms in this area are in their infancy, and few states have made the significant adjustments in their 
	218 Policy makers working with the reformed welfare program (Temporary Assistance for Needy Families, or TANF) have come to realize that there are numerous barriers that impede successful job placements for indigent persons. These barriers include physical and mental health problems, lack of transportation, substance abuse, and lack of education or job skills. See supra notes 66-72 and accompanying text. 
	219 See, e.g., OFFICE OF CHILD S UPPO!ff ENFORCEMENT, MANAGING CHILD S UPPO!ff ARREARS, A D1scussroN FRAMEWORK: SUMMARY or THE ADMINISTRATION roR CHILDREN AND FAMILIES RO I, II & III THum MEETING ON MANAGING AtulliARS (2003), available at http:// 12, 2009); OFFICE or CHILD SUPPORT ENrORCEMENT, POLICY INTERPRETATION QUESTIONS roR I 999 ( 1999), available at (last visited Mar. 12, 2009); OFFICE OF CHILD SuPPO!ff ENFORCEMENT, POLICY lNTERP!lliTAT!ON QUESTIONS roR 2000 (2000), available at 00-03.htm (last vis
	www.acf.hhs.gov/programs/cse/pubs/2003/reports/arrears (last visited Mar. 
	http://www.acf.hhs.gov/programs/cse/pol/PIQ/l 999/piq-9903.htm 
	http://www.acf.hhs.gov/programs/cse/pol/PIQ/2000/piq
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	child support guidelines and related laws and practices that are necessary to correct the problems identified by this paper. Even if such reforms were widespread, additional measures would be necessary to reduce or eliminate improper use of coercive incarceration in regard to existing orders and already-accrued arrearages. Any of the fo11owing would be steps toward a more just and productive system. 
	VIII.eAVOIDING CONTEMPT CHARGES: INTERVENTION AND COMPROMISE 
	A. Diversion of Contempt Cases 
	Laws or rules in some states provide for automatic initiation of contempt proceedings when a certain number of payments have been missed or when arrearages reach a certain level.Mandatory contempt laws such as these should be modified to allow an assessment of the defendant's means for reaching program goals prior to the filing of a contempt action. In many cases, modification of the support amount, forgiveness of arrearages, or enro11ment in a fatherhood program may be more appropriate. Contempt charges
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	B.eBradley Amendment/Forgiveness of Federal Sharee
	The individuals currently being imprisoned on account of their failure to pay unwarranted arrearages can be truly helped only if a mechanism exists to forgive or adjeust the amount of the accrued debt. Otherwise, they wi11 continue to live under threat of arrest and incarceration, which wi11 affect their choices concerning residence, relationships, 
	220 E.g. , S.C. R. FAM. Cr. 24; 9rn Jun. DIST., N.M. R. Cr. FORM 9-608. 
	22 1 
	22 1 
	U.S. DnP'T or HEALTH & HUMAN SnRvs., NATIONAL CmLD SUPPORT ENEORCEMENT: 

	STRATEGIC PLAN FY 2005-2009, at 12 (2004), available at / cse/pubs/2004/Strategic_Plan_FY2005-2009.pdf. 
	http://www.acf.hhs.gov/programs

	and sources of income. Problems relating to arrearages that have already accrued can be fully addressed only by modifying the Bradley Amendment's prohibition on retroactive modification of child support awards. 
	A prohibition on reduction of accrued child support debt serves an important purpose when the system has functioned properly, producing a reasonable child support award that is within the means of the obligor. The problem with the prohibition is that it leaves no room for correction of error. Nor does it allow for forgiveness of child support debt in the context of programs aimed at promoting the individual's long-term economic and social contribution to the child. An appropriately worded amendment to the 
	IX. AVOIDING IMPRISONMENT : JUSTICE IN CONTEMPT PROCEEDINGS 
	The above measures are aimed at reducing inappropriate contempt incarcerations by enhancing low-income obligors' ability to remain in compliance with the court order. Without noncompliance, there is no contempt, and hence there should be no incarceration for contempt. Even universal implementation of such measures, however, would not eliminate either willful or non-willful non-compliance with child support orders by low-income obligors. Consequently, measures to assure due process for low-income persons thr
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	A. Judicial Education 
	It has been argued that avoidance of error in contempt proceedings can be adequately accomplished through education and training of judges, and this view was recently accepted by the New Jersey Court of Appeals.Training and education of judges on matters relevant to correct decision-making in civil contempt cases involving low-income child support obligors would indeed be helpful. Trial courts have little experience with adjudicating child support issues in this population, as child support litigation bet
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	222 See, e.g., S.C. R. FAM. Cr. 24; 91H JuD. D1sr., N.M. R. Cr. FORM 9-608. 223 Pasqua v. Council, 892 A.2d 663, 669 (N.J. 2006). 
	federal legislation. Moreover, by replacing judicial with administrative authority in the earlier stages of most child support proceedings involving indigents, the system limits the opportunities for judges to become familiar with the circumstances of these parties. Thus, real reform does demand improvement in judicial understanding of the jobs and job-seekers in the low end of the economy so that judges have a better factual basis on which to decide issues such as underemployment and imputed mcome. 
	However, the magnitude of the coercive incarceration penalty, the frequency with which it appears to be imposed, and the number of cases evidencing abuse of judicial authority in this area demand more concrete protections against abuse of discretion and other sources of error. Indeed, the New Jersey Court of Appeals was reversed by the New Jersey Supreme Court, denying that the "good intentions and fair-mindedness of a Superior Court judge are ... an adequate constitutional substitutee[the Constitution's p
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	B.eBurden of Proofe
	Of particular importance in creating an environment conducive toeabuse of judicial discretion in child support contempt cases are the rules and practices related to proving the critical element of "ability to comply." In criminal contempt proceedings, the prosecution has the burden of not only proving, but proving beyond a reasonable doubt, that the obligor had the ability to comply with the child support order. In a civil contempt proceeding, however, "inability to comply" is treated as a defense to the 
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	The comparative potential for an erroneous finding of contempt between civil and criminal contempt proceedings is thus dramatic. In the criminal context, proof of willfulness beyond a reasonable doubt must 
	224 Id. at 670. 225 Id. at 673. 226 Paul M. D. Harrison, Equity: Financial Inability to Comply with a Decree: Imprison
	ment for Debt, 48 M1CH. L. REv. 877, 877-79 (1950). 
	precede incarceration. In the context of civil contet, there is a presumption of willfulness which must be rebutted by an indigent and unsophisticated obligor in order to avoid incarceration, andeany attempt to do so can be and often is disregarded by the court as non-credible. 
	Figure
	Figure
	mp
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	The potential for erroneous incarceration in civil contempt cases could be substantially reduced by allocating to the petitioner the burden of proof concerning ability to pay, even if the standard of proof were less demanding than the reasonable doubt standard that applies in criminal contempt cases. If the burden of going forward is to remain on the obligor, only a minimal showing should be required to make a prima facie case, and prompts by the court to elicit this evidentiary showing by the obligor shou
	Allocation to the obligor of the burden of proof is particularly troubling when the issue is ability to pay a purge amount necessary to avoid or end imprisonment. Without the ability to purge, imprisonment must be considered criminal rather than civil,7 and cannot be imposed without a full criminal trial.Thus, the only thing that stands between the contemnor and his right to a jury trial with all the constitutionally required trappings is the finding of ability to pay the purge amount. The state should bear
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	C.eStandard of Appellate Reviewe
	Figure
	Re-allocation of the burden of proof, while important, is not sufficient to protect against abuses that lead to erroneous incarceration in child support cases. Without meaningful appellate review, a court can continue to engage in slanted or sloppy fact-finding or indulge its assumptions about the ease of finding jobs, the amount that can be earned, or the general unscrupulousness of nonpaying obligors, regardless of the burden of proof.A deferential "abuse of discretion" standard is normally used in app
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	227 See, e.g., Walker v. McLain, 768 F.2d I I 81, I I 83 (I 0th Cir. 1985) (noting that the line between civil and criminal contempt is a fine one). 
	228 Mead v. Batchlor, 460 N.W.2d 493, 499-500 (Mich. 1990) (quoting Sword v. Sword, 249 N.W.2d 88, 98 (Mich. 1976) (Levin, J., concurring)). 
	9 See, e.g., In re Warner, 905 A.2d 233, 234 (D.C. Ct. App. 2006) (presenting a criminal contempt case tried under reasonable doubt standard). 
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	230 Walters v. Murphy, No. 04-COA-044, 2004 WL 2757598, at *1 (Ohio Ct. App. Dec. 2, 2004). 
	to support the trial court's finding. This highly deferential approach to review of contempt orders has its roots in the historically exclusive dominion of the trial judge in imposing contempt sanctions. As with other aspects of contempt procedure, the standard of review and the degree of discretion to be left to the trial courts in making contempt determinations should be re-examined in light of current legal norms. 
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	Limitations on judicial review in particular areas are justified by the value of the trial judge's personal observation of persons and events during the trial, or by the absence of legal standards against which the trial court's decision can be measured. The substantiality of the effects of an erroneous decision is also a factor. The extent of judicial review in a particular area may evolve over time as experience with trial court decision making on the relevant issues provides a basis for creation by the
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	With regard to determining whether a child support obligor had sufficient means to make the required payment, it might be argued that the large number of such cases heard by the trial court gives it particular insight warranting appellate deference. However, the evidence that such expected insights either are not possessed or are ignored by many trial courts militates against reliance on this factor. Further, the severity of the consequences of error and the potential for extracting standards for decision-
	D.eAssessing Obligor's Credibilitye
	Meaningful adjustment of the standard of review must take into consideration the importance of credibility determinations in trial court decision-making concerning ability to pay. Credibility determinations are normally given extreme deference by reviewing courts because of the trial judge's ability to observe visual and auditory signals of the witness' 
	23 1 Gallaher v. Breaux, 650 S.E.2d 3 I 3, 315 (Ga. Ct. App. 2007). 
	232 Pierce v. Underwood, 487 U.S. 552, 558-59 (1988); Martha S. Davis, Standards of Review: Judicial Review of Discretionary Decisionmaking, 2 J. APP. PRAC. & PROCESS 47, 49 
	(2000). 
	233 Pierce, 478 U.S. at 563. 
	234 Davis, supra note 232, at 49. 
	235 See Koon v. United States, 518 U.S. 81 (1995); Davis, supra note 232, at 73-74 (discussing Koon, 518 U.S. 81). 
	truthfulness.This is a powerful argument.7 However, the importance of such observations is diminished when economic and cultural differences between judge and witness impair the judge's ability to discern whether particular statements or behaviors indicate deception or dishonesty.Inappropriate credibility determinations resulting from these phenomena are readily observable in child support contempt cases. However, the rule of deference to credibility determinations by the finder of fact is so firmly embe
	2
	36 
	2
	3
	2
	3
	8 
	2
	39 

	There is, however, some precedent for limiting fact-finders' discretion with regard to credibility. Administrative Procedure Acts at both the state and federal levels give agency decision-makers de novo fact-finding authority fo11owing a hearing before an Administrative Law Judge (ALJ), thus a11owing abandonment of credibility determinations by the ALJ, despite the latter's opportunity to observe the witnesses.
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	Amelioration of the problems related to credibility determination in child support contempt proceedings may not require abrogation of the trial court's discretion in this area, but it does necessitate the creation of guidelines and controls. Concerns about credibility determination focus on the credibility of low-income obligors' testimony and other evidence in regard to ability to pay. There are a variety of corrective mechanisms 
	236 Comment, Advantage Which the Original Trier of Facts Enjoyed over Reviewing Court from Opportunity r!f Seeing and Hearing Witnesses, 111 A.L.R. 741 (1937). 
	27 The argument may be overstated, however, as studies have indicated that people are rarely adept at interpreting such signals. See Gerald R. Miller & Judee K. Burgoon, Factors Affecting Assessments c!f Witness Credibility, in THE PSYCHOLOGY or THE CouRTROOM 169, 191 (Norbert L. Kerr & Robert M. Bray eds., 1982) (concluding, based on review of research concerning detection of deception, that "[i]n attempting to determine whether a communicator was lying or telling the truth, observers in most studies were 
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	238 See, e.g., Robert E. Kraut & Donald B. Poe, Behavioral Roots r!f Person Perception: The Deception Judgments of Customs Inspectors and Laymen, 39 J. PERSONALITY & Soc. PsvcHOL. 784 (1980); Miller & Burgoon, supra note 237. 
	239 See, e.g., In re Warner, 905 A.2d 233, 243-45 (D.C. Ct. App. 2006) (Schwelb, S.J., concurring). Having noted that "in light of the trial judge's credibility findings, I cannot fault the court's affirmance of Warner's conviction," id. at 243, Judge Schwelb stated, "In the present case the trial judge apparently found that Warner refused to work when he could have worked. Although the proof that this failure was intentional was perhaps less than overwhelming, I cannot say that there was no evidence to s
	240 See 5 U.S.C. § 557 (2007) ("On appeal from a review of the initial decision, the agency has all the powers which it would have in making the initial decision except as it may limit the issues on notice or by rule."). 
	that could ameliorate these concerns. Establishment in each state of a uniform standard for determining credibility would promote consistency and fairness in judicial decision-making. The standard should be one that gives the benefit of the doubt to indigent obligors who are burdened with child support obligations inflated by the systemic flaws discussed in this Article.Only in the clearest cases should voluntary underemployment be used as the basis for a contempt finding. 
	241 

	Another approach, which can be combined with the preceding one, would require trial courts to explain, in writing, the basis for a finding that the obligor's evidence of inability to pay is not credible, with appellate courts having authority to measure these findings against a standard of proof. With regard to the obligor' s ability to pay a purge amount, a rebuttable presumption that low-income obligors lack the ability to pay would be appropriate. Obligors benefited by the presumption could be identifie
	E. Representation by Counsel 
	The efficacy of the above adjustments in reducing the risk of error in "ability to pay" determinations requires that indigent obligors have access to legal assistance. The Supreme Court has long recognized the importance of counsel to assuring fact-finding accuracy, stating in a 1932 case: 
	Even the intelligent and educated layman has small and sometimes no skill in the science of law .... He lacks both the skill and knowledge adequately to prepare his defense, even though he has a perfect one. He requires the guiding hand of counsel at every step in the proceedings against him. Without it, though he be not guilty, he faces the danger of conviction because he does not know how to establish his innocence."
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	The Supreme Court has not ruled directly on whether counsel is required in civil contempt proceedings.However, at least seven federal circuit courts and the courts of approximately half the states have held that appointed counsel is constitutionally required for indigent con
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	241 See Joanna Ruppel, The Need for a Benefit c<f the Doubt Standard in Credibility Evaluation of Asylum Applicants, 23 CoLuM. HuM. Rrs. L. REv. 1 (1992). 242 Walker v. McLain, 768 F.2d 1181, 1184 ( I 0th Cir. 1985) (quoting Powell v. Alabama, 287 U.S. 45, 69 (1932)). 
	243 Int'! Union, United Mine Workers v. Bagwell, 512 U.S. 821 (1994) (requiring a full criminal trial for certain alleged civil contemnors, and deciding the case by characterizing the proceedings as quasi-criminal). 
	temnors threatened with coercive imprisonment.Most of these cases have involved indigent child support contemnors, and have focused on the importance of counsel to reduce the risk of error in determinations of ability to comply.They have rejected the notion that the issues involved in a civil contempt proceeding are simple and do not require the assistance of a lawyer, pointing out that even in those cases where the factual issues would be considered simple by a lawyer or judge, they are far beyond the abi
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	The availability of appointed counsel standing alone does not ensure full and fair consideration of the obligor' s ability to pay. Appointed counsels are often overburdened and unable to provide the needed level of representation. Researchers who observed child support contempt proceedings in several states reported, "In many of the courtrooms we watched, these attorneys would call out their client's name as the courtroom filled with cases, meeting the client for the first time just prior to the hearing."R
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	244 See Marjorie A. Caner, Right to Appointment of Counsel in Contempt Proceedings, 32 A.L.R.5th 31, part II, § 3 (Cum. Supp.); see also McBride v. McBride, 43 I S.E.2d 14, I 9t(1993). Many courts have relied on the Supreme Court's statement in Lassiter v. Dep't of Soc.tServs., 452 U.S. 18, 25 (1981), that the indigent individual's interest in personal freedom is thettrigger for the right to appointed counsel. See, e.g., Black v. Div. Of Child Support Enforcement, 686 A.2d 164, 167-68 (Del. 1996).t
	245 "In making the determination of whether there is a deliberate defiance of the court order, counsel is indispensable." Dube v. Patterson, 481 A.2d 1293, 1295 (Conn. Super. Ct. 1984).
	246 Id. ; Pasqua v. Council, 892 A.2d 663, 673 (N. J. 2006).
	247 See, e.g., Carroll County Bur. of Support v. Brill, No. 05 CA 818, 2005 WL 3489763 (Ohio Ct. App. Dec. 15, 2005) (finding appeal moot because sentence had already been completed); Evans v. Evans, No. 04AP-8 l 6, 04AP-l 208, 2005 WL 2364976 (Ohio Ct. App. Sept. 27, 2005) (finding appeal moot because sentence had already been completed); see also supra note 163. 
	248 MAY & RouLET, supra note 13, at 45. 
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	CONCLUSION 
	There can be no question that the child support enforcement program has proven an effective tool for improving the standard of living of children in single-parent homes. Moreover, the program has also served an important declaratory function by taking seriously the responsibility of a biological parent for the children he or she brings into the world. Integration of this notion into the financial life of the nation is itself a valuable contribution to social policy. 
	However, the idea of child support orders and their vigorous enforcement as a means to a better life for the children of absent parents has sometimes gotten ahead of the reality. Increasing the amount of a child support award provides no benefit to the child if there is no prospect of payment. In fact, the child may be financially harmed if the overwhelmed parent, unable to pay all that is due, instead pays nothing. Financial harm to the child also may occur if a parent is disabled from providing support
	Likewise, harsh enforcement measures provide no benefit to the child if the parent's lack of resources negates the possibility that the measure will result in payment. Harm to the child may result if enforcement mechanisms such as license revocation or imprisonment-imposed on a non-custodial parent who was paying what he could but not all that was ordered-impair the parent's already limited earning capacity. The disconnect between the goals and effects of the child support program as currently implemented
	In addition to the deleterious effects on the well-being of indigent children, the programmatic problems in the child support enforcement system have brought to the fore a long-ignored problem in the use of imprisonment as a sanction for civil contempt. Acceptance of the lack of procedural protections for contemnors facing coercive imprisonment has been based on at least two false assumptions. The first is that there is no need for procedural protections in civil contempt proceedings because any resulting i
	The Supreme Court rejected the first of these assumptions in Bagwell, but left the second standing. The child support contempt cases demonstrate that the second assumption is also fallacious-that the issues on which the civil contempt finding or the setting of the purge condition are based can be quite complex and difficult of proof. These cases 
	The Supreme Court rejected the first of these assumptions in Bagwell, but left the second standing. The child support contempt cases demonstrate that the second assumption is also fallacious-that the issues on which the civil contempt finding or the setting of the purge condition are based can be quite complex and difficult of proof. These cases 
	also have exposed the fallaciousness of the idea that process can be dispensed with when issues are simple. Child support contemnors have been jailed even when the facts that would prevent this disposition have been acknowledged by the judge. The danger of abuse of the broad discretion accorded the trial judge by current civil contempt law is not affected by the simplicity of the facts. 

	It may be that procedural protections should extend to all contempt proceedings that can result in imprisonment, as many courts have held in regard to the right to counsel. Whether or not this be the case, the need for greater procedural regularity in child support contempt proceedings is apparent. Flaws in the child support enforcement system create a substantial likelihood that an obligor charged with contempt may lack the means to comply with either or both of the child support order and the purge condi






