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AN EXAMINATION OF THE COHERENCE OF 
FOURTH AMENDMENT JURISPRUDENCE 

Nicholas Kahn-Fogel* 

For decades, scholars have routinely attacked the Supreme Court’s 
Fourth Amendment jurisprudence as an incoherent mess, impossible for 
lower courts to follow. These scholars have based their claims almost 
entirely on qualitative analysis of the Court’s opinions. This Article 
presents the first systematic evaluation of the consensus view of Fourth 
Amendment law as incoherent. The primary method I use to evaluate the 
coherence of the body of law is an assessment of lower court perform-
ance on Fourth Amendment issues the Supreme Court would later re-
solve. Because the Supreme Court’s agreement with lower courts likely 
reflects, at least in part, the clarity of the Supreme Court’s previous pro-
nouncements, a high rate of agreement between lower courts and the 
Supreme Court would tend to suggest the coherence of the field. On the 
other hand, if the Court concludes most lower courts got the wrong an-
swer to a Fourth Amendment question, that conclusion suggests either a 
lack of clarity in the Court’s precedent or that the Court simply shifted 
course after having issued seemingly straightforward pronouncements in 
the past. Either of these possibilities would suggest a kind of incoherence 
or instability in Fourth Amendment law. I examine lower court decisions 
dealing with issues the Supreme Court subsequently addressed over the 
course of twenty Supreme Court terms. Because Supreme Court cases 
tend to deal with the most difficult, divisive issues, I also compare the 
frequency with which the Court has felt compelled to review Fourth 
Amendment questions to the rate at which the Court has dealt with other 
important constitutional issues. 

In addition to tracking the performance of lower courts, I track 
variables that might impact the likelihood of lower courts reaching 
“right” answers to Fourth Amendment questions. Because the process 
the Court uses to resolve a case gives clues about the kind of guidance 
the Court has previously provided on an issue, I account for whether the 
Supreme Court used open-ended balancing or a more constrained form 
of analogical reasoning from precedent to resolve each case in the data 
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set. I also assess whether the directive the Court issued for each case 
took the form of a bright-line rule or an open-ended standard. Finally, 
because several scholars have recommended reference to positive law as 
a means of clarifying Fourth Amendment law, I evaluate the Court’s reli-
ance on positive law to resolve Fourth Amendment questions during the 
twenty-year period. 

Ultimately, the results show that lower courts have reached the 
“right” answers to Fourth Amendment questions about as often as lower 
courts have reached the “right” answers to all questions the Supreme 
Court later reviews. Furthermore, the Court has not felt compelled to 
resolve Fourth Amendment questions at a rate that seems disproportion-
ate to other important constitutional matters. These data point toward 
the plausible conclusion that Fourth Amendment law is not particularly 
incoherent, as compared with other areas of law. Examination of the 
Court’s use of positive law reveals that the Court has, for the most part, 
not relied on positive law in ways likely to enhance significantly the co-
herence of Fourth Amendment law. Thus, a more principled approach to 
using positive law to resolve Fourth Amendment questions might in-
crease the coherence of the field. Finally, analysis of the data suggests 
the Court should issue directives in the form of bright-line rules instead 
of open-ended standards if it hopes further to enhance the clarity of 
Fourth Amendment law. 
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INTRODUCTION 

For decades, scholars have attacked the Supreme Court’s Fourth 
Amendment jurisprudence as an incoherent mess. In making such claims, 
these scholars have tended to rely on qualitative analysis of the Court’s 
opinions and of the text and history of the Fourth Amendment. This 
study subjects these claims to empirical examination. It analyzes the co-
herence of the Supreme Court’s Fourth Amendment decision-making by 
evaluating the extent to which state high courts and federal courts of 
appeals reached the “correct” results on Fourth Amendment issues on 
which the Supreme Court later ruled. I also track the frequency with 
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which the Supreme Court feels compelled to resolve Fourth Amendment 
questions, as compared with other categories of cases. The Study in-
cludes an analysis of twenty years of the Court’s Fourth Amendment 
jurisprudence. 

In addition, the Study tracks variables that might impact the success 
of lower courts in reaching the “right” results, including the process the 
Court used to derive its directive for each case and whether, ultimately, 
the Court’s holding requires future courts to apply a bright-line rule or an 
open-ended standard. Because a number of scholars suggest that refer-
ence to positive law to determine questions of Fourth Amendment rea-
sonableness could provide greater clarity in Fourth Amendment 
jurisprudence, the Study also tracks the extent to which Court opinions 
have relied on statutes or common law principles to support the Court’s 
determinations. 

Ultimately, the results suggest that, in recent decades, lower courts 
have reached the “right” answers to Fourth Amendment questions most 
of the time. Additionally, the performance of lower courts on Fourth 
Amendment issues has been roughly comparable to the performance of 
lower courts on all issues the Supreme Court addresses, as revealed by 
comparison to other studies that have analyzed lower court performance 
for other purposes. The Court also has not felt compelled to address 
Fourth Amendment questions at a rate that seems disproportionate to its 
overall criminal procedure docket or to its treatment of other important 
constitutional matters. These data point toward the plausible notion that 
the Court has provided better guidance to lower courts on Fourth 
Amendment questions than the consensus among scholars would sug-
gest. Finally, the results indicate that the Court should formulate its 
Fourth Amendment directives as bright-line rules rather than leaving 
lower courts to open-ended balancing on a case-by-case basis if the 
Court hopes to increase the coherence of Fourth Amendment law. 

In Part I of this Article, I will summarize the critiques of the Su-
preme Court’s Fourth Amendment jurisprudence that provided the impe-
tus for this Study. I will also discuss rare efforts to use comprehensive 
theories to describe and defend past Fourth Amendment decision-making 
as fitting within a coherent theoretical framework. A close reading of 
cases in the Study provides an opportunity to assess some of these theo-
ries. In Part II, I will explain the methodology of the Study. The mea-
surement of circuit splits, on which this Study’s validity depends, is 
fraught with difficulty. Although I have taken precautions to enhance the 
accuracy of my findings, I could not eliminate entirely the pitfalls associ-
ated with assessing the dispositions of lower courts on issues the Su-
preme Court eventually resolved. Additionally, even a clear 
demonstration that most lower courts decided Fourth Amendment issues 
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“correctly” as determined by the Supreme Court’s ultimate resolution 
would not necessarily prove that Supreme Court decision-making led 
those lower courts to reach the “right” result. Rather, it could be the case 
that the weight of lower court decision-making influenced the Supreme 
Court’s disposition of Fourth Amendment issues. For reasons I will dis-
cuss in Part II, however, I believe that lower court decisions consistent 
with the Supreme Court’s ultimate resolution are an indication of the 
coherence and clarity of the Supreme Court’s Fourth Amendment juris-
prudence. In Part III, I will describe the results and implications of the 
Study. 

I. PREVIOUS SCHOLARSHIP 

The complaint that the Supreme Court’s Fourth Amendment juris-
prudence is incoherent is longstanding and widely accepted by legal 
scholars. For decades, authors have characterized the Court’s pronounce-
ments on the Fourth Amendment as “illogical, inconsistent with prior 
holdings, and, generally, hopelessly confusing”;1 “a mass of contradic-
tions and obscurities”;2 “an embarrassment”;3 “arbitrary, unpredictable, 
and often border[ing] on incoherent”;4 “lack[ing] a coherent explana-
tion”;5 and “subjective, unpredictable, and conceptually confused.”6 

An assertion that the Court’s holdings have been incoherent has at 
least three possible meanings, and authors often fail to parse out the dis-
tinctions among those meanings when critiquing the Court’s rulings. 
First, a claim of incoherence might mean the Supreme Court’s Fourth 
Amendment jurisprudence bears no logical relationship to the text of the 
Fourth Amendment or to the intended functions of the Fourth Amend-
ment at the time it was adopted. Second, the claim might mean the direc-
tives the Supreme Court issues to solve Fourth Amendment problems are 
too unclear for law enforcement officers or courts to understand what 
kinds of governmental conduct are authorized, even when dealing with 
situations to which those directives obviously apply. Third, the claim 

1 Wayne R. LaFave, Fourth Amendment Vagaries (of Improbable Cause, Imperceptible 
Plain View, Notorious Privacy, and Balancing Askew), 74 J. CRIM. L. & CRIMINOLOGY 1171, 
1171 (1983). 

2 Craig M. Bradley, Two Models of the Fourth Amendment, 83 MICH. L. REV. 1468, 
1468 (1985). 

3 Akhil Reed Amar, Fourth Amendment First Principles, 107 HARV. L. REV. 757, 757 
(1994). 

4 David E. Steinberg, Restoring the Fourth Amendment: The Original Understanding 
Revisited, 33 HASTINGS CONST. L.Q. 47, 47 (2005). 

5 Orin S. Kerr, An Equilibrium-Adjustment Theory of the Fourth Amendment, 125 
HARV. L. REV. 476, 478 (2011) (describing critiques others have leveled at Fourth Amendment 
jurisprudence). 

6 William Baude & James Y. Stern, The Positive Law Model of the Fourth Amendment, 
129 HARV. L. REV. 1821, 1823 (2016). 
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might mean that, although the individual directives the Court has issued 
give clear guidance to Courts and law enforcement when dealing with 
the precise situations governed by those directives, the Court has not 
articulated a sufficiently clear set of overarching Fourth Amendment 
principles to guide lower courts when those courts are confronted with 
novel Fourth Amendment problems. 

The second two kinds of incoherence are conceptually distinct from 
the first; it would be possible to establish clear directives that offer useful 
guidance for law enforcement officers and courts in recurring factual sce-
narios even if those directives bear no relationship to any reasonable con-
temporary interpretation of the Fourth Amendment’s text or to original 
understandings of its meaning, and it would be possible to craft an inter-
nally consistent precedential framework for solving new Fourth Amend-
ment problems that offers doctrinal predictability to lower courts even if 
that framework bears no relationship to the Fourth Amendment’s text or 
history. This Study will examine the second two kinds of claims. None-
theless, because incoherence in the sense of a lack of clear direction to 
law enforcement officers about how to behave and to courts about how to 
evaluate that behavior might result from the first kind of incoherence, 
and because some authors have argued that is the case, I will summarize 
scholarly arguments that the Court’s interpretation of the Fourth Amend-
ment bears little relationship to the text of the Amendment or to histori-
cal understandings of its function. 

The Fourth Amendment contains two independent clauses.7 The 
first, the Reasonableness Clause, prohibits unreasonable searches and 
seizures.8 The second, the Warrant Clause, describes the requirements 
for obtaining a valid warrant.9 The relationship between these two 
clauses is unclear from the text of the Amendment alone. It is possible to 
construe the requirements of the Warrant Clause as implicitly delineating 
the conditions for the reasonableness of any search or seizure.10 Alterna-
tively, one might read reasonableness as the overarching command of the 
Amendment and interpret the Reasonableness Clause to be not just gram-
matically, but also conceptually, independent from the Warrant Clause.11 

Under this theory, the Warrant Clause merely sets out requirements for a 

7 The text of the Fourth Amendment reads as follows: “The right of the people to be 
secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath 
or affirmation, and particularly describing the place to be searched, and the persons or things 
to be seized.” U.S. CONST. amend. IV. 

8 Id. 
9 Id. 

10 See, e.g., California v. Acevedo, 500 U.S. 565, 581–82 (1991) (Scalia, J., concurring); 
Ricardo J. Bascuas, Property and Probable Cause: The Fourth Amendment’s Principled Pro-
tection of Privacy, 60 RUTGERS L. REV. 575, 595–97 (2008). 

11 Bascuas, supra note 10, at 596–97. 

https://Clause.11
https://seizure.10
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valid warrant when the government seeks a warrant, but it does not mod-
ify the Reasonableness Clause.12 Nonetheless, by the middle of the twen-
tieth century, the prevailing view on the Supreme Court was that the 
Warrant Clause does modify the Reasonableness Clause and that, “sub-
ject only to a few specifically established and well-delineated excep-
tions,”13 a warrant is required to render any search or seizure 
reasonable.14 Under this view, warrants issued by neutral judicial officers 
are necessary to protect citizens against potential abuse by law enforce-
ment officials engaged in the “often competitive enterprise of ferreting 
out crime.”15 

Prominent commentators have long argued that not only does the 
text of the Fourth Amendment not require the government to obtain war-
rants in all, or almost all, cases to render its searches and seizures reason-
able, but that the Amendment’s history also suggests the Framers did not 
favor the broad use of warrants.16 Rather, the historical context in which 
the Amendment was conceived may reveal that the Framers intended the 
Warrant Clause as a mechanism for ensuring that the use of warrants 
would be a relative rarity. The chief evil the Framers sought to use the 
Fourth Amendment to redress was the common use of general warrants 
and writs of assistance during the colonial period.17 These warrants, 
which were often issued by executive officials,18 permitted colonial of-
ficers to search for seditious materials and evidence of customs viola-
tions at will, without any need for individualized suspicion.19 Crucially, 
possession of a valid warrant provided government officers with absolute 
protection against civil liability in trespass actions,20 which were the pri-
mary means by which aggrieved citizens contested government searches 
and seizures during the colonial period and beyond.21 In the absence of a 

12 See, e.g., id. 
13 Katz v. United States, 389 U.S. 347, 357 (1967). 
14 See, e.g., Acevedo, 500 U.S. at 582 (Scalia, J., concurring) (noting that this view had 

prevailed “at least rhetorically” by the late 1960s). 
15 Johnson v. United States, 333 U.S. 367, 369 (1948). 
16 See, e.g., TELFORD  TAYLOR, TWO  STUDIES IN  CONSTITUTIONAL  INTERPRETATION 

38–44 (1969); Bradley, supra note 2, at 1486; Amar, supra  note 3, at 759, 774–75. 
17 See, e.g., Sam Kamin & Justin Marceau, Double Reasonableness and the Fourth 

Amendment, 68 U. MIAMI L. REV. 589, 597 (2014). 
18 See Amar, supra note 3, at 772–73. 
19 Stanford v. Texas, 379 U.S. 476, 481 (1965) (“Vivid in the memory of the newly 

independent Americans were those general warrants known as writs of assistance under which 
officers of the Crown had so bedeviled the colonists. The hated writs of assistance had given 
customs officials blanket authority to search where they pleased for goods imported in viola-
tion of British tax laws.”); Kamin & Marceau, supra note 17, at 597 (“In drafting the Fourth 
Amendment the founders were reacting in large part against the issuance of general war-
rants which permitted wide-spread searches for seditious materials.”). 

20 See Amar, supra note 3, at 777–78. 
21 See id. at 772–74. The Supreme Court developed the exclusionary rule for federal 

cases only in 1914. Weeks v. United States, 232 U.S. 383 (1914). 

https://beyond.21
https://suspicion.19
https://period.17
https://warrants.16
https://reasonable.14
https://Clause.12
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warrant, however, citizens in the early days of the Republic whose per-
sons, homes, papers, or effects had been subjected to government 
searches or seizures would have a chance to convince a jury that the 
government officer’s conduct had been unreasonable and to recover 
damages.22 Thus, warrants were long seen as instruments by which gov-
ernment officers could escape civil liability, not as a means of protecting 
individual rights.23 This context has led some to conclude that the Su-
preme Court’s insistence on a presumptive warrant requirement has 
“‘stood the Fourth Amendment on its head’ from a historical 
standpoint.”24 

What is the effect of the Court’s regular insistence on a presumptive 
warrant requirement? Despite this insistence, the Court’s decisions sug-
gest it adheres to its rhetoric only in the breach. Much of the Court’s 
Fourth Amendment decision-making, in fact, has been dedicated to craft-
ing exceptions to the warrant requirement, and it is clear today that gov-
ernment searches conducted without warrants vastly outnumber those 
conducted with a warrant.25 In recent years, some of the Court’s deci-
sions have frankly acknowledged that the text of the Amendment does 
not necessarily require a preference for warrants and that the ultimate 
command of the Amendment is reasonableness,26 and this may represent 
the Court’s contemporary trajectory.27 Even in recent cases, though, the 

22 Amar, supra note 3, at 774. 
23 See id. at 774–75, 778; see also TAYLOR, supra note 16, at 43. 
24 Coolidge v. New Hampshire, 403 U.S. 443, 492 (1971) (Harlan, J., concurring) (quot-

ing TAYLOR, supra note 16, at 23–24). An early proponent of this theory noted that, “[f]ar 
from looking at the warrant as a protection against unreasonable searches, [the framers] saw it 
as an authority for unreasonable and oppressive searches, and sought to confine its issuance 
and execution in line with the stringent requirements . . . .” TAYLOR, supra note 16, at 41. The 
most prominent exposition of the theory has been by Akhil Amar. See Amar, supra note 3. To 
be sure, not all scholars agree with the argument that the framers favored limited use of war-
rants. In response to authors like Taylor and Amar, numerous commentators have offered 
defenses of a warrant-preference model of Fourth Amendment interpretation, based on their 
own readings of the historical record. See, e.g., Laura K. Donohue, The Original Fourth 
Amendment, 83 U. CHI. L. REV. 1181, 1188 (2016); Thomas Y. Davies, Recovering the Origi-
nal Fourth Amendment, 98 MICH. L. REV. 547, 577–78, 584–86 (1999). 

25 See, e.g., California v. Acevedo, 500 U.S. 565, 582–83 (1991) (Scalia, J., concurring); 
see also Bradley, supra note 2, at 1473–75. 

26 See, e.g., Fernandez v. California, 134 S. Ct. 1126, 1132–33 (2014) (“The Fourth 
Amendment prohibits unreasonable searches and seizures and provides that a warrant may not 
be issued without probable cause, but ‘the text of the Fourth Amendment does not specify 
when a search warrant must be obtained’ . . .  ‘the ultimate touchstone of the Fourth Amend-
ment is reasonableness’.”) (citations omitted). 

27 See, e.g., Cynthia Lee, Package Bombs, Footlockers, and Laptops: What the Disap-
pearing Container Doctrine Can Tell Us About the Fourth Amendment, 100 J. CRIM. L. & 
CRIMINOLOGY 1403, 1407 (2010). 

https://trajectory.27
https://warrant.25
https://rights.23
https://damages.22
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Court sometimes continues to adhere to the mythology that virtually all 
government searches and seizures require warrants to be reasonable.28 

The reason for the stark dichotomy between the Court’s stated war-
rant requirement and its actual holdings that government actors do not 
usually need warrants to justify searches and seizures is fairly straightfor-
ward: a broad warrant requirement would be unworkable.29 Actual en-
forcement of the Court’s rhetoric would prohibit the government from 
engaging in a great deal of conduct that both society and all Supreme 
Court Justices regard as essentially reasonable.30 Some observers have 
argued that the tension between the Court’s regular assertions that all 
Fourth Amendment searches and seizures must be supported by warrants 
(subject only to a few well-delineated exceptions) and the Court’s wide-
spread abandonment of that principle in practice has produced an inco-
herent body of law that has generated confusion for police officers 
regarding the limits of their authority and for lower courts attempting to 
evaluate those officers’ conduct.31 

In fact, the Court has dealt with that tension in part through a 
strained definition of the seemingly straightforward concept of what con-
stitutes a search in the first instance. Using the test from Katz v. United 
States, which defines government conduct as constituting a search only 
when the government infringes on an expectation of privacy that “society 
is prepared to recognize as ‘reasonable,’”32 the Court has concluded that 
a wide range of activities that clearly constitute “searches” as the word is 
commonly used, simply are not Fourth Amendment searches.33 These 

28 See, e.g., City of Los Angeles v. Patel, 135 S. Ct. 2443, 2451–52 (2015) (noting that 
the Court has repeatedly held that “‘searches conducted outside the judicial process, without 
prior approval by [a] judge or [a] magistrate [judge], are per se unreasonable . . . subject only 
to a few specifically established and well-delineated exceptions’”) (citing Katz v. United 
States, 389 U.S. 347, 357 (1967)); City of Ontario v. Quon, 560 U.S. 746, 760 (2010) (ac-
cepting that “as a general matter, warrantless searches ‘are per se unreasonable under the 
Fourth Amendment,’” and noting that “there are ‘a few specifically established and well-
delineated exceptions’ to that general rule”) (citing Katz, 389 U.S. at 357); Arizona v. Gant, 
556 U.S. 332, 338 (2009) (stating the “basic rule” that “‘searches conducted outside the judi-
cial process, without prior approval by judge or magistrate, are per se unreasonable under the 
Fourth Amendment—subject only to a few specifically established and well-delineated excep-
tions’”) (citing Katz, 389 U.S. at 357). 

29 This is true at least in the absence of streamlined procedures for obtaining warrants in 
every jurisdiction, including twenty-four hour availability of magistrates. See Bradley, supra 
note 2, at 1475, 1492–93. 

30 Id., at 1475. 
31 See, e.g., California v. Acevedo, 500 U.S. 565, 582–83 (1991) (Scalia, J., concurring) 

(“There can be no clarity in this area unless we make up our minds, and unless the principles 
we express comport with the actions we take.”); Bradley, supra note 2, at 1475 (“By its contin-
ued adherence to the warrant requirement in theory, though not in fact, the Court has sown 
massive confusion among the police and lower courts.”). 

32 Katz, 389 U.S. at 361 (Harlan, J., concurring). 
33 Amar, supra note 3, at 768–69. 

https://searches.33
https://conduct.31
https://reasonable.30
https://unworkable.29
https://reasonable.28
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activities include government intrusion into and observation of activities 
in an open field,34 scrutiny of a home’s curtilage with the naked eye from 
an airplane or a helicopter,35 and any other observation of persons or 
items in “plain view” that government agents make from a lawful van-
tage point, at least with the naked eye.36 While designating this kind of 
conduct a non-search, and thus, not subject to the requirements of the 
Fourth Amendment, might be a convenient way to avoid the ostensible 
rule that virtually all searches must be supported by warrants, such word 
games arguably sow confusion for police officers and lower courts 
tasked with adhering to and enforcing the Amendment’s imperatives.37 

In sum, according to this line of argument, by misreading text and 
history to arrive at the conclusion that Fourth Amendment searches and 
seizures almost always require warrants to be reasonable, the Supreme 
Court has asserted a rule to which it cannot practically adhere. The dis-
junction between the Court’s rhetoric and its actual holdings, as well as 
the linguistic distortions in which the Court has engaged to sustain par-
tially an illusion of consistency between theory and practice, has resulted 
in an incoherent body of jurisprudence impossible for police or lower 
courts to follow. 

Without necessarily tying the asserted confusing state of Fourth 
Amendment law to the Court’s misreading of text and history, other au-
thors have also claimed that the Court’s jurisprudence is contradictory 
and incoherent.38 Frequently, these authors have based their arguments, 
at least in part, on the indeterminacy of the Katz test for deciding the 
threshold question of Fourth Amendment applicability—whether govern-
ment conduct impinges on an expectation of privacy that society is pre-
pared to recognize as reasonable.39 In short, according to this line of 

34 Oliver v. United States, 466 U.S. 170 (1984). 
35 Florida v. Riley, 488 U.S. 445, 450–51 (1989); California v. Ciraolo, 476 U.S. 207, 

215 (1986). 
36 Arizona v. Hicks, 480 U.S. 321 (1987). 
37 See Amar, supra note 3, at 768–69 (asserting that the Court’s “word games are uncon-

vincing and unworthy”). 
38 See, e.g., CHRISTOPHER  SLOBOGIN, PRIVACY AT  RISK: THE  NEW  GOVERNMENT  SUR-

VEILLANCE AND THE FOURTH AMENDMENT 21–22 (2007) (praising the balancing approach the 
Court prescribed in Terry v. Ohio, but asserting that, in practice, the Court has used the process 
as a “smoke screen for an ad hoc agenda,” which has turned Fourth Amendment law into 
“mess,” both “in the sense that police and courts have a hard time mastering it,” and “norma-
tively, in the sense that it does not reflect society’s core values”); Daniel J. Solove, Fourth 
Amendment Pragmatism, 51 B.C. L. REV. 1511, 1512 (2010). 

39 See, e.g., Minnesota v. Carter, 525 U.S. 83, 97 (1998) (Scalia, J., concurring) (refer-
ring to Katz as a “notoriously unhelpful test”); ROBERT M. BLOOM, SEARCHES, SEIZURES, AND 

WARRANTS 46 (2003) (“How do we know what society is prepared to accept as reasonable? 
Because there is no straightforward answer to this question, ‘reasonable’ has largely come to 
mean what a majority of the Supreme Court Justices says is reasonable.”); Solove, supra note 
38, at 1512 (citing with approval authors who have attacked the Katz test as “unstable,” “illog-
ical,” and “engendering ‘pandemonium’”) (citations omitted); Daniel B. Yeager, Search, 

https://reasonable.39
https://incoherent.38
https://imperatives.37
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thought, while the Court claims to use an external referent to gauge the 
scope of the Amendment’s protections, in practice, Supreme Court Jus-
tices have simply decided Fourth Amendment cases based on their own 
conceptions of what constitute reasonable expectations of privacy, and 
they have done so in an ad hoc, unpredictable manner.40 

In response to the perceived chaos of Fourth Amendment law, nu-
merous scholars have devised comprehensive interpretive schemes to di-
rect the Court’s process in future cases. Frequently, a commentator’s 
goal in constructing such a theory has been broader than mere clarifica-
tion of the law; authors have often hoped, also, to promote substantive 
values they believe current doctrine fails to advance sufficiently.  For 
example, several scholars have recommended greater reliance on positive 
law to determine the contours of Fourth Amendment protection. Writing 
in 1993, Daniel B. Yeager urged the Court to replace Katz’s open-ended 
privacy inquiry with a framework in which reference, at least as a first 
resort, to local property, tort, contract, and criminal laws would deter-
mine the applicability of the Fourth Amendment.41 Only if positive law 
provides no indication of privacy interests in any given case would resort 
to Katz’s indefinite standard be necessary.42 

Christopher Slobogin has argued that the Court should use objective 
criteria to assess the intrusiveness of various kinds of government con-
duct, both in deciding the threshold question of whether government con-
duct implicates the Fourth Amendment under Katz and in evaluating the 
individual rights side of the balance to determine whether conduct that 
qualifies as a Fourth Amendment search or seizure is ultimately reasona-
ble.43 Specifically, Slobogin prescribed the use of positive law to evalu-
ate society’s views on privacy and autonomy.44 In situations in which 
positive law provides no clear answer, Slobogin recommended the use of 
public opinion surveys.45 

Most recently, William Baude and James Y. Stern promoted a posi-
tive law model for determining whether government conduct constitutes 
a search or seizure.46 Under this rubric, government conduct would im-
plicate the Fourth Amendment whenever government actors engage in 
investigative activity that would be illegal if performed by “a similarly 

Seizure, and the Positive Law: Expectations of Privacy Outside the Fourth Amendment, 84 J. 
CRIM. L. & CRIMINOLOGY 249, 251 (1993). 

40 Id. at 280–81. 
41 Id. at 251–52. 
42 Id. 
43 SLOBOGIN, supra note 38, at 32?35. 
44 Id. at 33. 
45 Id. 
46 Baude & Stern, supra note 6, at 1825–26. 

https://seizure.46
https://surveys.45
https://autonomy.44
https://necessary.42
https://Amendment.41
https://manner.40
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situated private actor.”47 Like Yeager and Slobogin, Baude and Stern 
would look to tort law, criminal law, and any other generally applicable 
law to make this determination.48 Unlike Yeager or Slobogin, however, 
Baude and Stern would use a positive law model to replace, rather than 
to supplement (Yeager) or refine (Slobogin) Katz’s privacy inquiry.49 

Unlike Slobogin, Baude and Stern would use positive law to decide only 
the threshold question of Fourth Amendment applicability, not to assess 
the reasonableness of conduct already determined to constitute a Fourth 
Amendment search or seizure.50 

Despite the variations in their theories, each of these authors advo-
cated reference to positive law at least in part to provide greater clarity to 
what he perceived as a chaotic field of law. For Yeager, a crucial benefit 
of a positive law model is that it makes the law more predictable, rectify-
ing Katz’s “dismal failure” in that regard.51 For Slobogin, the use of posi-
tive law to measure intrusiveness is part of a scheme to clean up the 
“mess” of Fourth Amendment law, in the sense that, in its current state, 
police and courts have difficulty understanding it.52 Baude and Stern also 
describe increased clarity and predictability as “a signal advantage” of 
their positive law model.53 

To be sure, each of these authors also believed his model would 
promote important substantive values he believed contemporary doctrine 
failed to address. For Yeager, a positive law model would not only pro-
vide a “concrete inventory of expectations” that would make Fourth 
Amendment law more predictable, but it would also result in enhanced 
privacy protection as compared with the “stingy conception of privacy” 
the Court had developed under Katz.54 Slobogin hoped not only to make 
Fourth Amendment law easier for police and lower courts to follow, but 
also to devise a framework that would lead Fourth Amendment law to be 
better aligned with “society’s core values.”55 Baude and Stern have pro-
moted their model not only because of its clarifying potential, but also 
because they believe it has strong support in the history of the Amend-
ment;56 because it best serves the liberal constitutional value of curbing 
abuse of government power;57 because it is more sensitive to the compar-

47 Id. at 1825. 
48 Id. 
49 Id. at 1829–31. 
50 Id. at 1832. 
51 Yeager, supra note 39, at 251–52. 
52 SLOBOGIN, supra note 38, at 22. 
53 Baude & Stern, supra note 6, at 1850. 
54 Yeager, supra note 39, at 251–52. 
55 SLOBOGIN, supra note 38, at 22. 
56 Baude & Stern, supra note 6, at 1837–41. 
57 Id. at 1845–50. 

https://model.53
https://regard.51
https://seizure.50
https://inquiry.49
https://determination.48
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ative institutional strengths of legislatures;58 and because it is able to 
protect a range of social values that includes, but is not limited to, pri-
vacy.59 Nonetheless, increasing the coherence of the field was a clear 
goal of each of these commentators. 

To some extent, the Supreme Court embraced a version of the posi-
tive law model in 2012 in United States v. Jones.60 In Jones, Justice 
Scalia’s majority rehabilitated the property-based approach to determin-
ing the applicability of the Fourth Amendment from Olmstead v. United 
States.61 Although the Katz Court had declared that approach to be dis-
credited,62 the Jones Court asserted that Katz’s privacy test had been 
intended to supplement rather than to supplant Olmstead.63 Under this 
new regime, the Court looks first to a simple formula to determine 
whether a Fourth Amendment search has occurred: if the government has 
physically intruded into a constitutionally protected area to gather infor-
mation, then its conduct constitutes a search.64 If this formula does not 
lead to the conclusion that a search has occurred, then the Court will use 
Katz’s expectations-of-privacy test to decide whether the government’s 
conduct implicated the Amendment.65 Elaborating on the new regime in 
2013, the Court stated that part of its motivation for returning to a posi-
tive law model was the clarification of Fourth Amendment law. As the 
Court declared, “One virtue of the Fourth Amendment’s property-rights 
baseline is that it keeps easy cases easy.”66 

Of the three positive law models I have summarized, the Jones ru-
bric most closely resembles Yeager’s proposal, which would look first to 
positive law and would use Katz in cases in which the positive law pro-
vides no clear answer. Nonetheless, the Court’s new approach differs 
from Yeager’s framework in important ways. First, the Jones model in-
vokes only property law concepts to inform the inquiry, as compared 
with the much broader array of positive law sources on which Yeager 
would draw. Second, Scalia’s majority opinions explicating the model 
appear to rely on a sort of idealized conception of property law rather 
than on the specific trespass laws of the jurisdictions in question.67 

58 Id. at 1821. 
59 Id. at 1857. 
60 132 S. Ct. 945 (2012). 
61 277 U.S. 438 (1928). 
62 Katz v. United States, 389 U.S. 347, 353 (1967). 
63 Jones, 132 S. Ct. at 949–51. 
64 Id. at 950 n.3. 
65 Id. at 953. 
66 Florida v. Jardines, 133 S. Ct. 1409, 1417 (2013). 
67 See Baude & Stern, supra note 6, at 1835 (noting that Scalia’s majority opinions in 

Jones and Jardines did not cite any statutes or judicial decisions on property law from the 
relevant jurisdictions and that the majority never even used the word “trespass” in Jardines, 
relying only on the concept of “physical intrusion”). 

https://question.67
https://Amendment.65
https://search.64
https://Olmstead.63
https://States.61
https://Jones.60
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Numerous other scholars motivated at least in part by a desire to 
increase the coherence of Fourth Amendment decision-making have ad-
vanced a wide variety of innovative approaches to interpreting the 
Amendment’s requirements. For example, Christopher Solove has ar-
gued the Court should abandon Katz’s reasonable-expectations-of-pri-
vacy test for determining whether government conduct implicates the 
Fourth Amendment in favor of a test that would expand Fourth Amend-
ment coverage to any situation in which government conduct implicates 
any problem of “reasonable significance.”68 By recognizing “all of the 
problems caused by government information gathering, not just privacy 
problems,” Solove argued, the Court would provide “much clearer re-
sults.”69 Because almost all government information gathering would 
constitute a Fourth Amendment search under this approach,70 the Court 
would be freed from having to grapple repeatedly with the inherently 
indeterminate question of what constitutes a reasonable expectation of 
privacy.71 Instead, the Court could move directly in most cases to the 
question of how the Fourth Amendment should regulate the conduct in 
question.72 Solove promoted this approach in part because he believed 
current doctrine leaves government conduct that implicates important in-
terests entirely unregulated by the Fourth Amendment.73 He also be-
lieved his model would provide coherence to a field currently in a state 
of “theoretical chaos.”74 

Thomas Clancy catalogued five models the Supreme Court uses to 
evaluate Fourth Amendment problems: a warrant preference model, an 
individualized suspicion model, a totality of the circumstances test, a bal-
ancing test, and a hybrid that gives conclusive weight to the common 
law.75 According to Clancy, because the Court has failed to develop a 
hierarchy for choosing among these models, its jurisprudence has been 
inconsistent and internally contradictory.76 Because Clancy believed the 
Court had “failed to provide meaningful guidance,” he used objective 
criteria, including the Framers’ values,77 to ensure that Fourth Amend-
ment reasonableness would have a “coherent meaning” across the range 
of situations to which the Amendment applies.78 Ultimately, Clancy rec-

68 Solove, supra note 38, at 1514. 
69 Id. at 1534. 
70 Id. at 1529, 1534. 
71 Id. at 1521. 
72 Id. at 1511, 1528–29. 
73 Id. at 1514, 1520. 
74 Id. at 1512 (citation omitted). 
75 Thomas K. Clancy, The Fourth Amendment’s Concept of Reasonableness, 2004 UTAH 

L. REV. 977, 978 (2004). 
76 Id. at 978, 1023. 
77 Id. at 978, 1043. 
78 Id. at 1043. 

https://applies.78
https://contradictory.76
https://Amendment.73
https://question.72
https://privacy.71
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ommended that an individualized suspicion model should be at the top of 
the Fourth Amendment hierarchy, followed by a warrant preference rule 
for limited classes of cases.79 Only when necessary to a “strong govern-
mental interest” would departure from these models be permissible.80 

Clancy recommended his approach not only as a means of providing co-
herence to a field riddled with inconsistency and unpredictability, but 
also because he believed the current framework had failed to protect citi-
zens against “ever expanding governmental intrusions.”81 

For some scholars, remedying the incoherence of Fourth Amend-
ment law has been the paramount goal, as opposed to one among many 
aims in reconstructing Fourth Amendment doctrine. According to Craig 
Bradley, “the fundamental problem with [F]ourth [A]mendment law is 
that it is confusing.”82 In Bradley’s view, the primary reason for the inco-
herence of contemporary Fourth Amendment law is the dichotomy be-
tween the Court’s stated adherence to a warrant requirement and its 
regular departure from that supposed rule in practice.83 Bradley argued 
the Court had only two choices: 1) to totally eschew rhetorical adherence 
to bright-line rules, including a warrant requirement, and to embrace an 
open-ended, case-by-case reasonableness test; or 2) to enforce a bright-
line warrant requirement except in cases of true emergency.84 The first 
model would, according to Bradley, “extract the Court from the [quag-
mire]” of Fourth Amendment law because the Court would only rarely 
feel compelled to review lower court decisions applying a broad reasona-
bleness standard to idiosyncratic facts.85 Furthermore, Bradley believed 
this approach, which would allow police to use their common sense, 
would be easier to follow than the current “set of fictitious rules and 
vague exceptions that the Supreme Court itself, not to mention the cop 
on the beat, cannot consistently apply or understand.”86 The second op-
tion, a true requirement that warrants are almost always necessary, would 
provide a simple, bright-line rule for police to follow in most cases.87 For 

79 Id. at 1028–29. 
80 Id. at 1029. 
81 Id. at 1043. 
82 Bradley, supra note 2, at 1472. 
83 Id. at 1475. 
84 Id. at 1471. 
85 Id. at 1488. Such an approach would, in Bradley’s estimation, provide greater clarity 

than the Court’s use of numerous, ostensibly bright-line rules of general applicability, which 
nonetheless require constant refinement when courts confront cases with new facts. Id. at 
1470. 

86 Id. at 1489. 
87 Id. at 1492. Writing in 1985, Bradley noted that streamlined procedures would be 

necessary to make such a warrant requirement workable. He argued that telephonic warrants 
would be required and observed that, although the federal system and several states already 
made use of telephonic warrants, the Supreme Court had not explicitly approved their use. Id. 
at 1492 n.111. Today, the Supreme Court has spoken favorably of telephonic warrants and has 

https://cases.87
https://facts.85
https://emergency.84
https://practice.83
https://permissible.80
https://cases.79
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Bradley as well, however, in addition to increasing clarity, he hoped his 
proposals would correct injustices associated with current doctrine.88 

I do not attempt here to provide an exhaustive catalogue of criti-
cisms of Fourth Amendment doctrine. Rather, I offer the foregoing over-
view as an illustration of the broad consensus among scholars that Fourth 
Amendment law is incoherent, unpredictable, and in fundamental need of 
repair. Authors have devoted a great deal of time not only to critiquing 
Fourth Amendment doctrine as unprincipled and confusing, but also to 
devising new interpretive regimes in order to clean up the current mess. 

Only rarely has an author offered a defense of current Fourth 
Amendment doctrine. The most prominent apologist for the Court’s con-
temporary jurisprudence has been Orin Kerr. Kerr has contested charges 
of incoherence in the Court’s decision-making under Katz by describing 
and defending four models the Court has used for determining Fourth 
Amendment applicability under that test. According to Kerr, the use of 
each of these models is necessary in different circumstances in order to 
effectively regulate government conduct to which the Fourth Amend-
ment should apply.89 In other words, Kerr has argued that the lack of a 
unified theory for deciding whether a person’s expectation of privacy is 
one society is prepared to recognize as reasonable is the inevitable result 
of the need to use different concepts to answer that question in different 
contexts.90 Moreover, according to Kerr, the Supreme Court’s choice of 
which model to use has corresponded relatively well to the situations in 
which each model is most effective in determining the kinds of govern-
mental conduct the Amendment should regulate.91 

Specifically, Kerr described a probabilistic model, a private facts 
model, a positive law model, and a policy model. Under the probabilistic 
model, a person has a reasonable expectation of privacy in situations in 
which social norms suggest there is a low chance that others will “suc-
cessfully pry into his affairs.”92 Kerr observed that the Court has, on 

noted that “[w]ell over a majority of States” allow police or prosecutors to apply for warrants 
remotely. Missouri v. McNeely, 133 S. Ct. 1552, 1562 (2013). Bradley also observed that to 
make a true warrant requirement feasible, magistrates would have to be available twenty-four 
hours a day. Bradley, supra note 2, at 1492. This remains an impediment to implementation of 
such a proposal. See McNeely, 133 S. Ct. at 1562 (noting that “improvements in communica-
tions technology do not guarantee that a magistrate judge will be available when an officer 
needs a warrant after making a late-night arrest”). 

88 Bradley, supra note 2, at 1479 (claiming that current doctrine leads frequently both to 
intrusions on reasonable expectations of privacy and to exclusion of evidence based on techni-
calities when police have made reasonable efforts to follow the Court’s unclear guidance). 

89 Orin S. Kerr, Four Models of Fourth Amendment Protection, 60 STAN. L. REV. 503, 
507 (2007). 

90 Id. 
91 Id. 
92 Id. at 508–09. 

https://regulate.91
https://contexts.90
https://apply.89
https://doctrine.88
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occasion, embraced the probabilistic model.93 It has done so, for exam-
ple, in deciding that an overnight guest has a reasonable expectation of 
privacy in a host’s home because a host would be unlikely to admit peo-
ple trying to meet with the guest against the guest’s wishes.94 Likewise, 
the Court has used this model in holding that a person has no reasonable 
expectation that police will not observe his curtilage with the naked eye 
from a fixed-wing aircraft at an altitude of 1,000 feet because it is routine 
for airplanes to fly over residential areas at that altitude.95 In other situa-
tions, the Court has flatly rejected a probabilistic lodestar as a guide to its 
inquiry. For example, in cases in which a defendant conveyed informa-
tion to a third-party confidant, the Court has held that no matter how 
small the actual risk that one’s friend might turn out to be an informant, 
it is a risk one assumes for Fourth Amendment purposes.96 Yet the 
Court’s apparently haphazard use of the probabilistic model leaves Kerr 
untroubled. As Kerr argued, the model does not serve as a useful guide in 
situations in which relatively modest intrusions on privacy are also 
highly unlikely or in situations in which citizens have no control over 
whether their private affairs are observed.97 In such circumstances, ac-
cording to Kerr, the Court’s choice of a different model is a logical deci-
sion to use a model that better gauges reasonable expectations of privacy 
rather than an example of unprincipled decision-making.98 

Under the private facts model, the Court has sometimes held that 
reasonable expectations of privacy depend on the character of the infor-
mation government conduct reveals.99 For example, the Court has held 
that a field test of white powder does not constitute a Fourth Amendment 
search if the test can reveal only whether the powder is cocaine or not 
and cannot disclose any other “arguably ‘private’ fact.”100 Yet in other 
cases, including disclosure of information to confidants, the Court has 
rejected the private facts model.101 Again, Kerr found the Court’s rejec-
tion of a single model for all situations acceptable. As Kerr noted, some-
times the reasonableness of government conduct depends on the 
character of the conduct rather than the character of the information re-
vealed.102 Thus, one has a reasonable expectation of privacy against the 
government learning even a relatively non-private fact by breaking into 
one’s home, while one has no reasonable expectation of privacy against 

93 Id. at 508–12. 
94 Id. at 509–10 (citing Minnesota v. Olson, 495 U.S. 91 (1990)). 
95 Id. at 510 (citing California v. Ciraolo, 476 U.S. 207 (1986)). 
96 Id. at 511–12 (citations omitted). 
97 Id. at 532. 
98 See id. 
99 Id. at 512–13. 

100 Id. at 513 (quoting United States v. Jacobsen, 466 U.S. 109 (1984)). 
101 Id. at 515. 
102 Id. at 534. 

https://reveals.99
https://decision-making.98
https://observed.97
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the government hearing about a very private fact if the government 
learns the fact through a television news report.103 Furthermore, in many 
situations a private facts model would leave police with no way to know 
in advance whether their conduct would implicate the Constitution, for 
they often have no idea what they will find when they initiate informa-
tion-gathering activity.104 

At times, the Court has used positive law to guide its inquiry. For 
example, in some cases, the Court has treated the existence, or lack 
thereof, of a property interest as relevant to the question of whether a 
defendant had a reasonable expectation of privacy against government 
intrusion.105 In other situations, the Court has stated that positive law was 
irrelevant to its determination.106 Kerr supported this apparent inconsis-
tency by noting that, although laws restricting access to information and 
places often reflect shared social expectations about kinds of conduct that 
cause significant harms, in some circumstances positive law has no rela-
tionship to privacy.107 

Finally, a policy model answers the question of whether there is a 
reasonable expectation of privacy against particular government conduct 
by deciding directly whether the conduct is “particularly troublesome to 
civil liberties” if left unregulated.108 Each of the other three models 
serves as a useful proxy, depending on the circumstances, for answering 
this question.109 Despite the more straightforward approach of the policy 
model, however, Kerr urged that it should not be the exclusive frame-

103 Id. at 534–35. 
104 Id. at 535. One might suggest in response to this problem a combined probabilistic/ 

private facts model in which the reasonableness of one’s expectation of privacy would depend 
on the ex ante likelihood that government conduct could reveal particularly private informa-
tion, as opposed to the character of the information the conduct actually reveals in any given 
case. Such an approach would, for Kerr, have the unfortunate effect of undermining some 
Fourth Amendment doctrines that Kerr has defended elsewhere, including the current lack of 
protection for disclosures to confidants. See Orin S. Kerr, The Case for Third-Party Doctrine, 
107 MICH. L. REV. 561 (2009). Nonetheless, such an approach would address some of the 
problems Kerr identified with exclusive use of either the probabilistic or private facts models. 
It would also solve, for example, the problem of using a pure probabilistic model in situations 
in which citizens have no control over their privacy. If the government announced publicly 
that it was tapping every single phone in the United States, no one would, thereafter, think the 
probability of the government hearing phone conversations would be low. Therefore, a pure 
probabilistic model would fail to capture the severity of the invasion of privacy. Kerr, Four 
Models of Fourth Amendment Protection, supra note 89, at 532. However, a model that as-
sessed such a program by evaluating the probability that the conduct would reveal particularly 
private facts would accurately reflect shared social beliefs about the severity of such an inva-
sion of privacy. 

105 See Kerr, supra note 89, at 516. 
106 Id. at 518–19 (citing California v. Greenwood, 486 U.S. 35 (1988); Oliver v. United 

States, 466 U.S. 170 (1984)). 
107 See id. at 532–34. 
108 Id. at 519. 
109 See id. at 525. 
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work for deciding whether government conduct implicates the Fourth 
Amendment because lower courts, which decide the vast majority of 
Fourth Amendment cases, cannot administer it in a way that will provide 
consistent results.110 

Ultimately, Kerr concluded that the Supreme Court has generally 
chosen the model that best addresses whether government conduct impli-
cates significant civil liberties concerns on the facts of the case at 
hand.111 Thus, according to Kerr, the superficial appearance that the 
Court has chosen among models in a desultory and inconsistent manner 
belies a deeper, more principled reality.112 In a more recent article, Kerr 
moved from a defense of the Court’s decisions on the threshold question 
of Fourth Amendment applicability to a broader defense of the Court’s 
Fourth Amendment decision-making in all contexts.113 Again responding 
to claims that the Court’s Fourth Amendment jurisprudence has been in-
coherent, Kerr argued that the myriad and seemingly arbitrary Fourth 
Amendment rules the Court has devised have served an overarching goal 
of equilibrium adjustment, by which the Court has reacted consistently to 
changing technology and social practices to retain the “status quo ante 
level” of protection under the Amendment.114 

Both Kerr and the numerous authors who have criticized Fourth 
Amendment law as incoherent have based their conclusions primarily on 
qualitative evaluation of past Court decisions. This Study subjects the 
claims these authors have made to empirical analysis by examining Su-
preme Court opinions and lower court holdings on issues the Supreme 
Court would later address over the course of twenty Supreme Court 
terms. In the next section, I describe the methodology I have used for the 
Study. 

II. METHODOLOGY 

A. The Case for Using Supreme Court Agreement with Lower Courts 
as a Partial Proxy for Coherence in Supreme Court Decision-
Making 

The primary method I chose to test the coherence of the Supreme 
Court’s Fourth Amendment decision-making was to examine the per-
formance of federal courts of appeals and state supreme courts on Fourth 
Amendment questions the Supreme Court would later decide. Specifi-
cally, I assessed the extent to which lower courts reached the “right” 
answers on Fourth Amendment questions by examining the rate at which 

110 Id. 
111 Id. at 543. 
112 See id. at 507. 
113 See generally Kerr, supra note 5, at 478. 
114 Id. at 480. 
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the Supreme Court affirmed or reversed the positions those courts had 
taken before the Supreme Court reached its own conclusions. I used Su-
preme Court decisions from twenty recent terms, the October 1995 term 
through the October 2014 term. Because the Supreme Court tends to 
choose to review the most complex and divisive legal issues, I also 
tracked the rate at which the Court issued opinions on Fourth Amend-
ment questions, as compared with other important constitutional 
problems, since the October 1967 term. 

Before explaining the process of data collection and the pitfalls that 
entails in this context, it is worth articulating why I believe an accurate 
account of lower court performance would provide insight into the clarity 
of the Supreme Court’s decision-making. I began with the assumption 
that a high rate of Supreme Court rejection of the positions lower courts 
took on Fourth Amendment issues would suggest the Supreme Court’s 
previous Fourth Amendment pronouncements had provided inadequate 
guidance to lower courts tasked with solving Fourth Amendment 
problems. That inadequacy might result from Supreme Court decisions 
that were confusing or contradictory or that had left lacunae that lower 
courts were unable to fill by balancing to determine whether government 
conduct was reasonable or by analogy to rules the Court had crafted to 
address similar situations in the past. Alternatively, it might result from 
the Court simply changing its mind about the dictates of the Fourth 
Amendment after having issued seemingly clear pronouncements in the 
past.115 Either possibility would suggest a kind of instability or incoher-
ence in Fourth Amendment law. On the other hand, if the Supreme Court 
tends to affirm the Fourth Amendment positions of lower courts, that fact 
would suggest the Supreme Court’s earlier Fourth Amendment decisions 
were sufficiently clear that lower courts could reliably reach conclusions 
the Supreme Court would later consider correct. In fact, because other 
studies of lower court performance have shown the Supreme Court gen-
erally affirms lower court positions (directly or indirectly) about half the 

115 This latter phenomenon occurs infrequently in its starkest form—the Court simply 
overturning clear Fourth Amendment precedent in a straightforward manner. As the Court 
asserted in Davis v. United States, 564 U.S. 229 (2011), “Decisions overruling this Court’s 
Fourth Amendment precedents are rare. Indeed, it has been more than 40 years since the Court 
last handed down a decision of the type to which Davis refers.” Id. at 247. More commonly, 
however, the Court departs from the seemingly clear implications of its Fourth Amendment 
precedent while purporting merely to distinguish its prior holdings or to limit their effect. 
Compare, e.g., Arizona v. Gant, 556 U.S. 332, 335 (2009) (purporting to distinguish New York 
v. Belton, 453 U.S. 454 (1981)), with Gant, 556 U.S. at 355 (Alito, J., dissenting) (asserting 
that the majority opinion effectively overruled Belton); see also Riley v. California, 134 S. Ct. 
2473, 2485–86 (2014) (declining to apply the seemingly categorical authority provided by 
United States v. Robinson, 414 U.S. 218 (1973), to conduct a search incident to arrest of 
property immediately associated with the person of an arrestee to the digital contents of cell 
phones). 
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time, even a fifty percent rate of agreement with lower courts would 
suggest the Supreme Court’s Fourth Amendment decision-making is no 
more incoherent than its overall body of jurisprudence. 

Of course, a high rate of affirmation of lower court decisions would 
not demonstrate definitively that those lower courts reached the “correct” 
results because previous Supreme Court decisions had provided them 
with clear guidance. It could be the case that the causal relationship is 
reversed. One might conclude, that is, that lower court insights on new 
Fourth Amendment problems influenced the Supreme Court decisions 
that followed. One could imagine that incisive reasoning by a single 
lower court might influence the Supreme Court, and that the lower court 
might have made convincing arguments despite relative incoherence in 
previous Supreme Court decisions, rather than because of the clarity of 
Supreme Court precedent. Likewise, when lower court judges have 
reached something approaching a consensus on a Fourth Amendment 
problem, Supreme Court Justices might find the existence of that consen-
sus compelling when they address the problem later. 

In fact, other studies that have tracked the performance of lower 
courts on issues the Supreme Court subsequently decided have consid-
ered this latter possibility. Stefanie Lindquist and David Klein hypothe-
sized, and ultimately concluded, in a 2006 study that the greater the 
number of federal courts of appeals that agreed with a petitioner, the 
more likely the Supreme Court was to side with that position.116 Lind-
quist and Klein attributed this tendency in part to the likelihood that the 
reasoning of lower court decisions directly influences Supreme Court 
Justices and the idea that a lopsided split might, in and of itself, convince 
Supreme Court Justices that the majority position is more legally 
sound.117 Likewise, Aaron-Andrew Bruhl examined the possibility that 
lower court decisions might influence the Supreme Court’s dispositions 
by tracking the extent to which the Court agrees with majorities of lower 
courts and the extent to which Supreme Court opinions invoke lower 
court determinations.118 Bruhl noted both that the Supreme Court tended 
to side with lopsided lower court majorities and that most Supreme Court 
cases in which a lopsided majority of lower courts had been in agreement 

116 See Stefanie A. Lindquist & David E. Klein, The Influence of Jurisprudential Consid-
erations on Supreme Court Decisionmaking: A Study of Conflict Cases, 40 LAW & SOC’Y REV. 
135, 142, 148 (2006). 

117 Id. at 142. Linquist and Klein also attributed this tendency partly to the similar training 
of lower court judges and Supreme Court justices. Simply by virtue of that similar training, a 
majority of Supreme Court justices are likely to solve legal problems in the same way as 
majority of lower court judges. See id. 

118 See generally Aaron-Andrew P. Bruhl, Following Lower-Court Precedent, 81 U. CHI. 
L. REV. 851 (2014). 
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with each other featured at least one Supreme Court opinion claiming 
support from most lower courts.119 

Nonetheless, there are compelling reasons to believe the influence 
of lower court decisions on the Supreme Court is relatively insignificant. 
First, despite Bruhl’s observations, Bruhl himself ultimately character-
ized the current state of judicial decision-making as involving horizontal 
coordination among lower courts “while the Supreme Court mostly 
charts its own course.”120 Bruhl based this conclusion on the fact that the 
Court often appears unconcerned with exactly how many lower courts 
lined up on each side of an issue, even when the Court does mention a 
lower court split121; that the Court frequently fails to mention lower court 
splits at all, even when such splits are well known122; that, overall, the 
Supreme Court opinions in Bruhl’s study mentioned lower court deci-
sions in only about one out of six merits decisions123; and that many of 
the references to lower court majorities appeared in dissents, offering 
further evidence that “lower courts have at best modest influence on the 
Supreme Court.”124 In the end, Bruhl implicitly accepted an alternative 
explanation for the correspondence between lopsided lower court majori-
ties and Supreme Court dispositions: that such correspondence suggests 
the law often supplies a clear answer to the question at issue, which leads 
most jurists to reach the correct result.125 Of course, when it comes to 
constitutional decision-making, the Supreme Court’s previous pro-
nouncements on the relevant constitutional provision are crucial to the 
clarity (or lack thereof) of the state of the law. 

Bruhl’s empirical conclusions largely confirmed the less systematic 
observations of scholars and jurists who had previously considered the 
question of the influence of lower courts on the Supreme Court. Writing 
in 1970, Judge Henry Friendly noted that, for the Supreme Court, the 
views of lower courts “count, and should count, for little.”126 Writing a 
generation later, D.C. Circuit Judge Patricia Wald commented that, al-
though divisions among lower courts seemed to prompt review by the 
Supreme Court, there was “little indication” that the Supreme Court 
found the lower court decisions to be “a prolific source of analyses or 

119 Id. at 901. 
120 See id. at 923. 
121 Id. at 905. 
122 See id. at 905–06. 
123 See id. at 915. 
124 Id. 
125 Id. at 894–95. 
126 Henry J. Friendly, The “Law of the Circuit” and All That: Foreword to the Second 

Circuit 1970 Term, 46 ST. JOHN’S L. REV. 406, 407 (1972). 
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insights.”127 In 1996, Arthur Hellman described an “Olympian” and “im-
perial” Supreme Court that had moved toward greater detachment from 
the work of lower courts, in part by ignoring the efforts of lower court 
judges to address issues on the Court’s docket.128 These conclusions re-
present a rejection not only of the idea that the existence of something 
like a consensus among lower courts, in and of itself, might influence the 
Supreme Court, but also of the notion that the Supreme Court frequently 
draws on the wisdom of individual lower courts in making its own 
decisions. 

In the Fourth Amendment context in particular, there is also evi-
dence the Court has largely disregarded the views of lower courts. In a 
2012 article cataloguing over three-dozen contemporary Fourth Amend-
ment circuit splits and critiquing the Court’s failure to resolve them, 
Wayne Logan considered and rejected the idea that the Court might al-
low Fourth Amendment problems to percolate among lower courts for 
extended periods in order to enrich its own decisions by drawing on the 
wisdom of other jurists and the experiences of actors tasked with imple-
menting differing solutions to similar problems.129 Examining 138 
Fourth Amendment cases the Court decided over a thirty-year period, 
Logan observed that the Court’s opinions mentioned the existence of a 
federal circuit split in only seventeen cases.130 Moreover, even when the 
Court did mention lower court positions on Fourth Amendment issues, 
the Court seemed uninterested in assessing the merits of the views of the 
various circuits; rather, the Court generally noted lower court division 
only in passing and based its conclusions on its own precedent or the 
perspectives of individual Justices.131 For Logan, these data justified the 
long-held skepticism of the influence of percolation theory on the 
Court.132 

127 Patricia M. Wald, Upstairs/Downstairs at the Supreme Court: Implications of the 
1991 Term for the Constitutional Work of the Lower Courts, 61 U. CIN. L. REV. 771, 792 
(1993). 

128 Arthur D. Hellman, The Shrunken Docket of the Rehnquist Court, 1996 SUP. CT. REV. 
403, 435–37. 

129 Wayne A. Logan, Constitutional Cacophony: Federal Circuit Splits and the Fourth 
Amendment, 65 VAND. L. REV. 1137, 1166–71 (2012). 

130 Id. at 1167. 
131 Id. at 1167–68. The Court’s lack of reliance on lower court reasoning in the Fourth 

Amendment context is also consistent with the observation that lower courts facing constitu-
tional questions often eschew direct engagement with the Constitution, instead choosing to 
base their decisions entirely on parsing of Supreme Court precedent. The Court, of course, is 
unlikely to believe itself in need of assistance from outsiders in interpreting its own prior 
cases. See Akhil Reed Amar, Heller, HLR, and Holistic Legal Reasoning, 122 HARV. L. REV. 
145, 150 (2008). 

132 Logan, supra note 129, at 1169; see also Evan H. Caminker, Precedent and Predic-
tion: The Forward-Looking Aspects of Inferior Court Decisionmaking, 73 TEX. L. REV. 1, 57 
(1994) (“I doubt that the strength of an inferior court’s conviction that a particular interpreta-
tion provides the best reading will—or should—influence the Supreme Court’s independent 
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Of course, the question of the direction of influence between the 
Supreme Court and lower courts is not an all-or-nothing proposition. 
Rather, one can imagine a feedback loop in which the clarity of the Su-
preme Court’s pronouncements impacts the way lower courts line up on 
future issues, and those subsequent lineups, along with the reasoning of 
individual lower courts, then influence the Supreme Court when it 
reaches the newer questions the lower courts have addressed. Nonethe-
less, for all of the reasons I have articulated, there is good cause to be-
lieve the opinions of lower courts generally, and the existence of broad 
agreement among those lower courts in particular, have at best modest 
influence on the Supreme Court. 

Even that likelihood does not prove that the coherence of previous 
Supreme Court pronouncements deserves sole credit when there is con-
sensus among lower courts with which the Supreme Court later agrees. 
For example, federal courts of appeals can and do coordinate among 
themselves for independent reasons, chiefly related to various interests 
served by national uniformity.133 Nonetheless, confusing and contradic-
tory Supreme Court precedent should be expected to be an impediment 
to such coordination. And, given the above analysis, the Supreme 
Court’s agreement with the conclusions those courts have drawn sug-
gests the Supreme Court believes, based on its own independent analysis, 
that those lower courts have reached the correct results. In the end, there-
fore, it is reasonable to conclude that when lower courts, either individu-
ally or collectively, get the “right” answers to Fourth Amendment 
questions, that fact suggests that Supreme Court precedent was coherent 
enough for those courts to predict the Supreme Court’s eventual disposi-
tion of the current issue. That coherence might derive either from spe-
cific rules that provide straightforward guidance or from broad, 
overarching principles that offer enough direction that lower courts can 
reasonably arrive at solutions with which the Court will agree. 

While I believe that Supreme Court agreement with lower court de-
cisions is a reasonable, rough proxy for the clarity of the Supreme 
Court’s jurisprudence, there is an important way in which even an accu-
rate count of lower court positions on issues the Supreme Court later 

judgment. It is difficult to see what expertise the inferior court might bring to the problem that 
would outweigh the general presumption of greater proficiency in the Supreme Court.”); Todd 
J. Tiberi, Supreme Court Denials of Certiorari in Conflicts Cases: Percolation or Procrastina-
tion, 54 U. PITT. L. REV. 861, 889 (1993) (finding that the Court cited lower courts for ideas 
important to its holdings in only thirteen of thirty-six percolated cases studied). Although a 
study using plagiarism software found overlap between the language of lower court opinions 
and Supreme Court majority opinions, the study did not distinguish between factual recitations 
and “arguments relating to the substance of the legal questions facing the courts.” See Pamela 
C. Corley et al., Lower Court Influence on U.S. Supreme Court Opinion Content, 73 J. POL. 
31, 42 (2011). 

133 Bruhl, supra note 118, at 922–23. 
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addressed is likely to undervalue the coherence of Supreme Court deci-
sion-making. Although the weight of authority suggests that the Supreme 
Court does not rely heavily on the reasoning of lower courts and that the 
Court is relatively unconcerned with exactly how lower courts line up on 
issues the Court chooses to address, the simple fact that lower courts 
have disagreed with each other on an issue often influences the Court’s 
decision to review the question. In fact, it is widely accepted that the 
most important factor, by far, in the Court’s decisions to accept certiorari 
is the existence of a division of authority among lower courts.134 Thus, 
although the Supreme Court rarely draws on the wisdom of lower courts, 
it does place a premium on resolution of lower court conflict in choosing 
which cases to hear. The Court, that is, is much more likely to accept 
cases in which the legal issues are difficult and confusing enough that 
lower courts have reached differing conclusions in deciding how to re-
solve those issues. 

Ultimately, the Court accepts certiorari in only about one percent of 
the cases it is petitioned to review,135 taking about eighty cases per 
year.136 The handful of Fourth Amendment cases on the Court’s docket 
each term represents only a small fraction of Fourth Amendment cases 
lower courts decide each year, and only a tiny portion of the Fourth 
Amendment issues those lower courts address.137 Because of the Court’s 
priorities, issues in all legal fields that have generated widespread con-
sensus among lower courts are likely to be underrepresented on the 
Court’s docket.138 

If one accepts that the existence of such consensus likely reflects the 
clarity of the answer to the legal question at issue (which derives in part 
from the coherence of the Supreme Court’s previous decisions), then it 

134 See, e.g., H.W. PERRY, JR., DECIDING TO  DECIDE: AGENDA  SETTING IN THE  UNITED 

STATES  SUPREME  COURT 246 (1991); Aaron-Andrew P. Bruhl, Measuring Circuit Splits: A 
Cautionary Note, 4 J.L.: PERIODICAL LABORATORY OF LEG. SCHOLARSHIP 361, 361 (2014); see 
also Ruth Bader Ginsburg, Workways of the Supreme Court, 25 T. JEFFERSON L. REV. 517, 
521 (2003) (noting that about seventy percent of the cases the Court agrees to hear “involve 
deep divisions of opinion among federal courts of appeals or state high courts”); David R. 
Stras, The Supreme Court’s Gatekeepers: The Role of Law Clerks in the Certiorari Process, 85 
TEX. L. REV. 947, 981 (2007) (observing that approximately seventy percent of the Court’s 
cases from 2003 to 2005 involved lower court splits). 

135 See, e.g., EUGENE GRESSMAN ET AL., SUPREME COURT PRACTICE 321 (9th ed. 2007); 
The Supreme Court 2014 Term—The Statistics, 129 HARV. L. REV. 381 (2015); The Supreme 
Court 2013 Term—The Statistics, 128 HARV. L. REV. 401 (2014); The Supreme Court 2012 
Term—The Statistics, 127 HARV. L. REV. 408, 416 (2013); The Supreme Court 2011 Term— 
The Statistics, 126 HARV. L. REV. 388, 395 (2012). 

136 See, e.g., Bruhl, supra note 134, at 381. 
137 See Solove, supra note 38, at 1534. 
138 Bruhl, supra note 118, at 880; John S. Summers & Michael J. Newman, Towards a 

Better Measure and Understanding of U.S. Supreme Court Review of Courts of Appeals Deci-
sions, 80 U.S.L.W. 393, 3 (2011) (noting that the Supreme Court tends to select “‘tough 
cases,’ i.e., circuit splits, where differences of opinion are likely”). 
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follows that examination of lower court positions only on issues the Su-
preme Court later chose to address would underrepresent the coherence 
of Supreme Court decision-making. For this reason, it is important that 
other authors have attempted to track the performance of lower courts 
generally when the Supreme Court addresses issues those courts have 
previously attempted to answer. Although the conclusions one draws 
from assessing such performance within one field are incomplete and 
likely to undervalue the coherence of Supreme Court decision-making, 
the existence of similar data outside the Fourth Amendment context pro-
vides some basis for comparing the coherence of the Court’s Fourth 
Amendment decision-making to the Court’s jurisprudence in other 
realms. 

Finally, an assessment of the performance of lower courts in what 
are likely the most difficult, divisive cases can provide only partial in-
sight into the clarity of the Court’s jurisprudence because such an analy-
sis, by itself, offers no sense of the likelihood that the Court’s 
pronouncements in a given field will produce the kind of uncertainty that 
divides lower courts and requires Supreme Court intervention. For this 
reason, it is necessary to supplement evaluation of the performance of 
lower courts on issues the Supreme Court later addresses with an inquiry 
into the frequency with which such difficult issues arise in the first place. 
Even an assessment of the rate at which the Court accepts certiorari in 
various classes of cases is imperfect. The rate at which the Supreme 
Court intervenes in a given area of law might not be fully representative 
of the extent to which lower courts face difficult issues in that field; the 
Court might decline to resolve divisions of lower court authority more 
often in some areas than in others. Additionally, even a perfect tally of 
the numbers of lower court splits in various areas of law would, by itself, 
be incomplete, for one must also resolve the question of which denomi-
nator to use to evaluate the significance of such splits. For example, if 
government conduct implicates one individual right with greater fre-
quency than another, one would expect a greater amount of litigation 
over the former right than the latter. The larger number of cases would, 
consequently, create more opportunities for divisions of authority with 
regard to the first right, regardless of the clarity of the state of the law in 
either field. This is particularly salient in the Fourth Amendment context, 
for routine government conduct likely implicates the Fourth Amendment 
rights of citizens more than any other constitutional right.139 Thus, sup-
plementing an evaluation of lower court performance on issues the Su-
preme Court chooses to resolve with an assessment of the frequency with 

139 See Clancy, supra note 75, at 977 (noting myriad instances in which the government 
conducts Fourth Amendment searches or seizures, including the thousands of vehicle stops 
that occur each day). 
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which such cases arise enriches the conclusions one might draw about 
the coherence of the Court’s decision-making, but the enhanced inquiry 
is, nonetheless, far from perfect. 

B. Data Collection 

Accepting the idea that Supreme Court agreement with lower courts 
might be a useful, partial proxy for assessing the coherence of Supreme 
Court precedent represents only the first step in a complex process. Col-
lecting the relevant data presents enormous challenges, some of which 
are inherently insurmountable. The first step in such a process requires 
identifying the relevant cases to be examined.  The most rudimentary 
approach to assessing the performance of lower courts would be to ex-
amine only the Supreme Court’s direct reversal rate. In fact, while Craig 
Bradley’s 1985 assertions of Fourth Amendment incoherence depended 
largely on qualitative analysis, Bradley supported his thesis at the outset 
with the observation that, in its Fourth Amendment cases, the Supreme 
Court usually reversed the decision of the highest court below.140 

A first-level response to this kind of observation would be to point 
to the Court’s reversal rates in other fields; it has long been known that 
the Supreme Court, in general, reverses the decisions of lower courts 
much more frequently than it affirms those decisions, and in recent years 
the Court’s direct reversal rate has been between seventy and seventy-
five percent.141 Thus, one might suggest, if direct reversal rates demon-
strate the incoherence of the Court’s Fourth Amendment jurisprudence, 
they also suggest the Court’s overall body of jurisprudence is incoherent. 
But a more thorough response would highlight the inadequacy of direct 
reversal rates as a measure of lower court performance. If the Supreme 
Court agrees to hear a case from the Fifth Circuit, for example, it is 
possible that the First, Second, Third, and Fourth Circuits have also con-
sidered the issue at hand. If the Court reverses the Fifth Circuit decision, 
but the other lower courts all agreed with the Supreme Court’s eventual 
disposition, then examination of only the direct reversal rate would fail to 
account for the fact that eighty percent of lower courts had actually got-
ten the answer right. If those other courts had been in agreement with the 
Fifth Circuit, evaluation of only direct review would fail to reflect that 
five lower courts had gotten the wrong answer, rather than only one. 

140 Bradley, supra note 2, at 1468, 1475 n.47 (noting that the Supreme Court had usually 
reversed in its Fourth Amendment cases in the previous two years, that in the 1982–83 term, 
the Court reversed in seven of nine Fourth Amendment cases, and that the lower courts in 
those cases had been attempting, unsuccessfully it turned out, to apply Supreme Court 
precedent). 

141 LEE EPSTEIN ET AL., THE SUPREME COURT COMPENDIUM 271 tbl.3–6 (5th ed. 2012). 
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Examination of the performance of all lower courts that have ad-
dressed issues the Supreme Court later resolved is likely to provide more 
accurate data on lower court performance than analysis only of direct 
review for at least two important reasons: sample size and selection bias. 
First, the Court directly reviews only about one tenth of one percent of 
circuit court judgments.142 Given the small number of cases the Court 
reviews directly each year overall,143 and the much smaller number still 
on any specialized topic like Fourth Amendment law, a study focused 
only on direct review, depending on the topic and time period covered, 
might produce an inadequately robust sample size for reliable results. 
Second, even if one is studying multiple years of the Court’s entire 
docket, direct review is a deficient mechanism for examining lower court 
performance because the Supreme Court’s selection of cases to review is 
systematically biased; a significant body of research shows the court has 
a tendency to grant certiorari in cases in which it intends to reverse the 
court directly below.144 

For these reasons, several recent studies have attempted to measure 
the performance of lower courts through examination of indirect or “par-
allel” review by the Supreme Court.145 These studies repeatedly show 
that lower courts have gotten the “right” answer about twice as often as 
examination of only direct review would suggest; studies including par-
allel review demonstrate that the Court has tended to affirm lower courts 
about half the time in recent years, with results from various years rang-

142 Tom Cummins & Adam Aft, Appellate Review, 2 J.L.: PERIODICAL LABORATORY OF 

LEG. SCHOLARSHIP 59, 59 (2012) (citing Roy E. Hofer, Supreme Court Reversal Rates: Evalu-
ating the Federal Courts of Appeals, LANDSLIDE, Jan.–Feb. 2010, at 8). 

143 See id. 
144 See, e.g., RICHARD FALLON ET AL., HART & WECHSLER’S THE FEDERAL COURTS AND 

THE  FEDERAL  SYSTEM 1469 (6th ed. 2009) (citations omitted); Thomas Baker, The Eleventh 
Circuit’s First Decade Contribution to the Law of the Nation, 1981–1991, 19 NOVA L. REV. 
323, 327 (1994). This is not to suggest that parallel review provides anything like a perfect 
measurement of lower court performance. For example, as discussed above, the Court has a 
propensity to accept certiorari on issues that have divided lower courts. If cases in which lower 
courts are in agreement are underrepresented on the Court’s docket, and if those lower courts 
tend to agree with each other because the law supplies a fairly clear answer, an answer with 
which the Supreme Court would also be likely to agree, then parallel review also under-
represents the extent to which lower courts arrive at conclusions the Supreme Court would 
consider correct. Nonetheless, parallel review supplies at least a marginally better tool for 
evaluating lower court performance than direct review alone. 

145 See Bruhl, supra note 134, at 361–62; Cummins & Aft, supra note 142, at 60; Tom 
Cummins & Adam Aft, Appellate Review II—October Term 2011, 3 J.L.: PERIODICAL LABORA-

TORY OF  LEG. SCHOLARSHIP 37, 37 (2013); Tom Cummins, Adam Aft, & Joshua Cumby, 
Appellate Review III: October Term 2012 and Counting, 4 J.L.: PERIODICAL LABORATORY OF 

LEG. SCHOLARSHIP 385, 386–87 (2014); Eric Hansford, Measuring the Effects of Specializa-
tion with Circuit Split Resolutions, 63 STAN. L. REV. 1145, 1145 (2011). 
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ing from forty-four percent to sixty-four percent affirmation of lower 
court positions.146 

Once one has chosen to examine parallel review data, further ques-
tions arise. Several threshold questions relate to the category of Supreme 
Court cases to be included in the study and how to identify those cases. 
Others involve determinations of how to count lower court decisions as-
sociated with the Supreme Court cases one has selected for inclusion. 
With regard to the category of Supreme Court cases that should be in-
cluded, one must decide whether to focus only on cases with issues on 
which more than one lower court had weighed in, or to include reversal 
rates for cases in which only the court being reviewed directly by the 
Supreme Court had addressed the issue at hand. The latter situation often 
involves idiosyncratic facts that limit the possibilities that previous gui-
dance of any sort could conclusively resolve the issue or that other courts 
would be likely to face identical facts in the future. For example, cases in 
which the ultimate question is whether the totality of the circumstances 
gave police probable cause to believe a crime had been committed fre-
quently involve such idiosyncratic facts. More importantly, the Court’s 
known bias for selecting cases in which it intends to reverse the court 
directly below makes these cases likely to be unrepresentative of lower 
court performance, even within the narrow class of relatively difficult 
issues the Supreme Court selects for review. For this reason, I believe a 
focus only on Supreme Court cases in which more than one lower court 
has previously ruled on the issue is the superior approach.147  Nonethe-
less, I collected data for the idiosyncratic “one-off” cases as well to pro-
vide a basis for comparison. 

Within the category of Supreme Court cases in which more than one 
lower court had weighed in, one must also decide whether to examine 
Supreme Court cases in which lower courts were unanimous in their con-
clusions or to assess only cases in which there was a true split of author-

146 See Bruhl, supra note 142, at 364; Cummins & Aft, Appellate Review, supra note 142, 
at 61 (using parallel review analysis to find that the Court affirmed lower courts sixty-four 
percent of the time in cases involving circuit splits during the October 2010 term); Cummins & 
Aft, Appellate Review II, supra note 145, at 38 (observing that the Supreme Court affirmed 
lower courts on parallel review, in cases involving circuit splits, forty-four percent of the time 
for the October 2011 term); Cummins, Aft, & Cumby, supra note 145, at 394 (showing that 
the Court directly or indirectly affirmed fifty-one out of 101 lower court decisions in cases 
involving circuit splits during the October 2012 term); Hansford, supra note 145, at 1165 tbl.1 
(using parallel review to show that the Supreme Court affirmed lower court positions in cases 
involving circuit splits fifty-four percent of the time between 2005 and 2008); Summers & 
Newman, supra note 138, at 4 (revealing that the Supreme Court agreed with lower court 
positions in cases involving circuit splits 51.7% of the time between 2005 and 2010). 

147 This is consistent with the approach of other studies. See Cummins, Aft, & Cumby, 
supra note 145, at 391; Hansford,  note 145, at 1174; Summers & Newman, supra note 138, at 
3 (including an overall reversal rate for all cases, but also providing a separate rate for cases in 
which more than one lower court had ruled on the issue). 
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ity among lower courts. The answer to this question should depend on 
what one hopes to measure. For one interested in a broad evaluation of 
lower court performance, as opposed to cases involving divisions of au-
thority as such, analysis of any Supreme Court case in which more than 
one lower court had weighed in would be the best metric. Other studies 
have taken this approach,148 and I chose it as well.149 

Additionally, one must decide whether to count only Supreme Court 
cases in which multiple federal courts of appeals had weighed in or to 
include state court decisions as well when classifying a Supreme Court 
decision as one in which more than one lower court had ruled. As with 
the question of whether to include only Supreme Court cases involving 
true splits of lower court authority or all cases in which more than one 
lower court had addressed the relevant issue, the answer to this question 
should depend on what one hopes to measure. If one is concerned prima-
rily with assessing the performance of federal courts of appeals, studying 
only those courts would make sense.150 On the other hand, if one is inter-
ested, more broadly, in evaluating the rate of agreement between lower 
courts and the Supreme Court, a more expansive approach that includes 
state supreme court decisions would provide more complete results.151 I 
took the latter approach. 

Having chosen the substantive parameters for selection of Supreme 
Court cases, one must make a further determination of which sources to 
consult in identifying those cases. Some studies used the Supreme Court 
Database, founded by Harold Spaeth,152 to identify relevant Supreme 
Court cases.153 The Database includes the reason for granting certiorari, 

148 Summers & Newman, supra note 138, at 2. Although Cummins, Aft, and Cumby 
described their data set as including only cases in which “the Court both resolves a split and 
explicitly identifies courts involved in the split,” their study included cases in which they were 
able to identify only lower courts taking one side of the issue. See Cummins, Aft, & Cumby, 
supra note 145, at 391, app. A at 397. 

149 In the present study, this choice had limited consequences. Lower courts were unani-
mous in two of fifty-one Supreme Court decisions in which more than one lower court had 
weighed in. There were a total of five lower court decisions associated with these two cases, 
out of 370 individually counted lower court decisions associated with forty-four Supreme 
Court cases in which more than one lower court had ruled and 545 lower court decisions when 
including approximations for seven Supreme Court cases in which lopsided majorities of lower 
courts were apparent, but for which the precise lineup of lower courts was difficult to calculate 
with precision using my methodology. 

150 Other studies have taken this approach. See Cummins & Aft, Appellate Review, supra 
note 142; Cummins & Aft, Appellate Review II, supra note 145; Cummins, Aft, & Cumby, 
supra note 145, at 390; Hansford, supra note 145, at 1146–47; Summers & Newman, supra 
note 138, at 1. 

151 See Bruhl, Measuring Circuit Splits, supra note 134, at 377 n.37. 
152 Harold Spaeth et al., Supreme Court Database: The Genesis of the Database, SUP. CT. 

DATABASE, http://supremecourtdatabase.org/about.php (last visited Nov. 1, 2016, 8:40 p.m.). 
153 See Cummins & Aft, Appellate Review, supra note 142, at 64; Cummins & Aft, Appel-

late Review II, supra note 145, at 39. 

http://supremecourtdatabase.org/about.php
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as reported by the Court,  among the 247 variables it tracks for each 
Supreme Court case,154 and this variable takes account of various kinds 
of lower court splits, including “federal court conflict,” “state court con-
flict,” “conflict between federal court and state court,” “federal court un-
certainty,” and “state court uncertainty.”155 

The Database, however, has two important limitations. First, the 
Database undercounts Supreme Court cases relevant to the study. In the 
context of this Study, the undercounting results partly from the nature of 
the cases I have opted to review; although the Database’s variable on the 
Court’s reason for granting certiorari can take on a variety of values sig-
nifying lower court splits, none of the values the Database uses specifi-
cally address situations in which several lower courts had evaluated the 
issue at hand but all agreed with each other.156 Even among cases involv-
ing true splits, reliance only on the Database leads to undercounting, in 
part as a consequence of the parsimonious way in which the Database 
accounts for lower court splits. As Professor Bruhl has documented, the 
Database codes the reason for certiorari as a division of lower court au-
thority only if the lead opinion explicitly describes a lower court split as 
the reason for reviewing the issue; even when a majority opinion men-
tions a split of lower court authority very near to its description of the 
reasons for granting certiorari, the Database will not code the case as one 
involving a split unless the lead opinion directly describes the split as a 
certiorari catalyst.157  The underrepresentation of splits in the Database 
also derives in part from the Supreme Court’s regular failure to mention 
lower court divisions of authority at all.158 Ultimately, examination of 
the Database tends to suggest the Court’s certiorari decisions depend on 
lower court splits in about thirty to forty percent of the Court’s cases.159 

Meanwhile, sophisticated observers tend to believe that around seventy 
percent of Supreme Court cases actually involve divisions of authority 
among lower courts.160 

If undercounting were the only limitation of the Database, that limi-
tation might be relatively unimportant if one were interested in assessing 
long-term trends; a study of enough years of cases could yield an ade-
quate sample size. For a study of a specialized field like Fourth Amend-
ment law, on which the Court accepts no more than a few cases a year, 
however, insufficient sample size would be likely to be a problem even 
for a relatively long-term study. Furthermore, the Court’s frequent failure 

154 Spaeth et al., supra note 152. 
155 See id. 
156 Id.; see also Bruhl, supra note 134, at 367. 
157 Id. 
158 See Bruhl, supra note 118, at 905; see also Bruhl, supra note 134, at 371–72. 
159 See Bruhl, supra note 134, at 367. 
160 Ginsburg, supra note 134, at 521; Stras, supra note 134, at 981. 
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to mention lower court splits raises a second potential shortcoming of the 
Database—the possibility of systematic bias in the cases included in the 
study.161 

For one thing, Supreme Court Justices have widely varying tenden-
cies to mention lower court splits in their majority opinions.162 For ex-
ample, the Database coded only ten cases in which Justice Thomas wrote 
the majority opinion as involving splits for the four Terms from 2010 
through 2013, while it coded seventeen and eighteen opinions by Justices 
Kagan and Sotomayor respectively as involving splits during those same 
years.163 Although some of this variation might reflect differing rates at 
which various Justices are assigned cases involving splits, some of it also 
reflects the dissimilar writing styles of the Justices.164 

Likewise, the Justices have differing jurisprudential philosophies 
that can affect the likelihood that lower courts will get the “right” an-
swers. For example, Justice Thomas is known to give relatively little 
weight to Supreme Court precedent.165 Because lower courts rely heavily 
on Supreme Court precedent in answering constitutional questions,166 

one might expect those courts to get the “right” answers less frequently 
when Justice Thomas writes for the majority. Thus, underrepresentation 
of lower court splits in Thomas opinions in the Database would tend to 
overrepresent the extent to which lower courts answer constitutional 
questions correctly. 

Some studies have eschewed reliance on the Database and have, 
instead, examined Supreme Court opinions directly to identify cases in 
which more than one lower court had ruled on the issue at hand.167 Read-
ing Supreme Court opinions, including concurrences and dissents, only 
partially solves the problems posed by exclusive reliance on the 
Database. First, reading the opinions does identify cases in which the 
Database’s stringent coding standards fail to classify the case as involv-

161 See Bruhl, supra note 134, at 373–74. 
162 Id. 
163 See id. at 383 tbl.2. 
164 Id. at 373–74. 
165 See, e.g., Eric R. Claeys, Raich and Judicial Conservatism at the Close of the Rehn-

quist Court, 9 LEWIS & CLARK L. REV. 791, 797 (2005) (noting that Justice Thomas prioritizes 
original meaning over precedent); Bradford C. Mank, Judge Posner’s “Practical” Theory of 
Standing: Closer to Justice Breyer’s Approach to Standing than to Justice Scalia’s, 50 HOUS-

TON L. REV. 71, 105–06 (2012) (observing that Justice Thomas gives more weight to the views 
of the framers of the Constitution than to Supreme Court precedent); Michael L. Wells, “Soci-
ological Legitimacy” in Supreme Court Opinions, 64 WASH. & LEE L. REV. 1011, 1042 n.139 
(2007) (stating that “[s]ome of Justice Thomas’s opinions suggest that he gives little weight to 
precedent”). 

166 See Amar, supra note 131, at 150. 
167 See Cummins, Aft, & Cumby, supra note 145, at 389 (describing a shift from reliance 

on the Database in previous studies to reliance on Supreme Court opinions themselves, in 
response to criticisms by Professor Bruhl); Summers & Newman, supra note 138, at 2. 
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ing a split, but in which one or more of the opinions mention the exis-
tence of a division of lower court authority or describe multiple lower 
courts as having agreed on the issue at hand. Additionally, one might 
expect reading each of the Supreme Court opinions associated with each 
case to counter, to some extent, the distortions caused by the varying 
tendencies of individual Justices to mention splits. Nonetheless, reading 
the opinions cannot counter the likely proclivity of the Court to mention 
circuit splits when the Court sides with most lower courts but to ignore 
lower court opinions otherwise, at least in cases in which the Supreme 
Court decision is unanimous.168 Overall, the Court’s established ten-
dency to ignore known splits among lower courts is likely to lead to 
significant undercounting, a particular problem for a study such as this 
one, in which only a few Supreme Court cases per year are initial candi-
dates for the data set. Like studies depending exclusively on the Supreme 
Court Database, studies that have relied only on reading Supreme Court 
opinions to classify cases involving lower court splits have, unsurpris-
ingly, arrived at figures significantly lower than one would expect based 
on conventional wisdom about the Court’s priorities in granting 
certiorari.169 

Because of the limitations of exclusive reliance on the Supreme 
Court Database or the Supreme Court’s opinions, I chose to begin with 
the Court’s opinions but to look beyond the four corners of those opin-
ions to supplement my research. Initially, I conducted a search for the 
term “Fourth Amendment” within Westlaw’s Supreme Court database. I 
then arranged the results chronologically and began reading the opinions 
from the October 1995 term through the October 2014 term. I eliminated 
cases that mentioned the Fourth Amendment only in passing.170 I also 
focused only on cases in which the Court definitively ruled on the merits 
of a substantive Fourth Amendment claim squarely before the Court. 
This led me to eliminate cases in which the Court concluded only that a 
defendant was entitled to qualified immunity from suit, without deter-
mining whether the government’s conduct in fact violated the Fourth 
Amendment.171  For each case that I did not exclude using these criteria, 
I read each Supreme Court opinion associated with the case for evidence 

168 See Bruhl, supra note 134, at 374. 
169 See Cummins, Aft, & Cumby, supra note 145, at 389 (counting twenty-seven of sev-

enty-eight cases from the October 2012 term as involving lower court splits); Summers & 
Newman, supra note 138, at 2 (finding that 176 of 397 cases from the federal courts of appeals 
between 2005 and 2010 involved issues on which more than one court of appeals had ruled); 
see also Bruhl, supra note 134, at 371 (identifying splits in less than half the Court’s docket 
from the 2010 term by reading Supreme Court opinions). 

170 See, e.g., Arizona v. United States, 132 S. Ct. 2492, 2509–10 (2012) (discussing the 
Fourth Amendment in passing in considering the issue of federal preemption of state law). 

171 See, e.g., Carroll v. Carman, 135 S. Ct. 348, 352 (2014); Tolan v. Cotton, 134 S. Ct. 
1861, 1868 (2014) (deciding only that the district court should not have granted summary 
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that multiple lower courts had addressed the relevant Fourth Amendment 
question. If any Supreme Court opinion described a split of lower court 
authority or otherwise revealed that multiple lower courts had reviewed 
the Fourth Amendment issue, I accepted the Court’s assertions. How-
ever, when the Court was silent about whether multiple lower courts had 
ruled on an issue, I relied on additional materials to answer the 
question.172 

Specifically, I read the filings of the parties to the case, including, 
when available on Westlaw, the petition for certiorari, the respondent’s 
brief in opposition, and amicus briefs. Depending on what the foregoing 
materials revealed, I also read lower court opinions and secondary source 
material for some cases. It was important to examine filings from both 
sides of each case because of the incentives each side has to distort the 
record of lower court authority. For example, given the Court’s known 
preference for accepting certiorari in cases involving conflict among 
lower courts, petitioners have an incentive to assert such conflict when-
ever possible.173 More broadly, petitioners have an incentive to claim 
that multiple lower courts have faced the issue in question because the 
Supreme Court is likely to consider an issue that has required repeated 
attention to be more important than one so idiosyncratic that only one 
lower court has faced it. On the other hand, a respondent has an incentive 
to deemphasize lower court conflict and the importance of the legal issue 
in question.174 Therefore, when the parties disagreed about the existence 
of a split or whether multiple lower courts had addressed the relevant 
issue, I read additional materials, including the lower court decisions in 
question.175 

judgment on the question of qualified immunity); Stanton v. Sims, 134 S. Ct. 3, 4 (2013); 
Filarsky v. Delia, 132 S. Ct. 1657, 1667–68 (2012). 

172 As I will discuss below, even when the Court did acknowledge lower court opinions, I 
examined extrinsic materials to discern the dispositions of lower courts that had ruled on the 
matter in question. 

173 Bruhl, supra note 134, at 375. 
174 Reading briefs for the Supreme Court cases in my data set showed these incentives at 

work. Compare, e.g., Petition for a Writ of Certiorari, Florida v. Jardines, 2011 WL 5254666 
at 18–21 (claiming that the decision of the Florida Supreme Court conflicted with decisions of 
the Seventh and Eighth Circuit Courts of Appeals), and Petition for a Writ of Certiorari, 
United States v. Jones, 2011 WL 1462758 at 20–23 (claiming the existence of a split of au-
thority among lower courts), with Respondent’s Amended Brief in Opposition, Florida v. 
Jardines, 2011 WL 8865675 at 23–25 (asserting that the Seventh and Eighth Circuit decisions 
were distinguishable from that of the Florida Supreme Court and, thus, that there was no 
division of authority among lower courts), and Brief in Opposition, United States v. Jones, 
2011 WL 2263361 at 19–23 (denying the existence of a split among lower courts). 

175 The parties likely have the strongest incentives to assert or deny the existence of mul-
tiple lower court decisions on the issue in question at the certiorari stage. See Arthur D. 
Hellman, Never the Same River Twice: The Empirics and Epistemology of Intercircuit Con-
flicts, 63 U. PITT. L. REV. 81, 101 (2001) (stating that the certiorari petition and the petitioner’s 
reply brief are the briefs most likely to assert a conflict among lower courts). If the petition for 
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Although this relatively comprehensive approach can help identify 
relevant cases that exclusive reliance on the Supreme Court Database or 
the Court’s opinions would fail to detect,176 it carries its own costs and 
risks. Aside from the time-consuming nature of the process,177 going be-
yond the four corners of the Supreme Court’s opinions adds additional 
layers of subjectivity to the subjective judgments of the Supreme Court 
Justices.178 When the Supreme Court failed to mention the existence of 
multiple lower court decisions, I relied on the descriptions of the parties 
if they agreed about the existence of a circuit split or whether multiple 
lower courts had addressed the issue at stake, and, if the parties dis-
agreed, I independently assessed the question by reading the relevant 
lower court opinions. If the parties agreed, their competing self-interests 
provided some indication of the reliability of the agreed upon characteri-
zation.179 If the parties disagreed, I had to make difficult judgment calls 
about whether more than one lower court had truly addressed the ques-
tion at hand or, alternatively, whether the proffered cases were distin-
guishable. If my judgments in this regard were systematically biased, that 
would, of course, affect the results of the Study.180 

certiorari or the respondent’s brief in opposition were unavailable on Westlaw, I focused on 
other available briefs and, at times, lower court opinions. If a petition for certiorari was availa-
ble and claimed that multiple lower courts had weighed in, but no brief in opposition was 
available on Westlaw, I examined other briefs and any lower court opinions mentioned in the 
available briefs to verify the petitioner’s claims. For several cases, a petition for certiorari was 
available and asserted that multiple lower courts had ruled on the issue, but there was no brief 
in opposition. See Samson v. California, 547 U.S. 843 (2006); United States v. Grubbs, 547 
U.S. 90 (2006); Illinois v. Lidster, 540 U.S. 419 (2004); United States v. Drayton, 536 U.S. 
194 (2002); Penn. Bd. of Prob. & Parole v. Scott, 524 U.S. 357 (1998); Maryland v. Wilson, 
519 U.S. 408 (1997). In other cases, neither a certiorari petition nor a brief in opposition was 
available on Westlaw. See Maryland v. Pringle, 540 U.S. 366 (2003); Florida v. J.L., 529 U.S. 
266 (2000); Wyoming v. Houghton, 526 U.S. 295 (1999); Knowles v. Iowa, 525 U.S. 113 
(1999); Minnesota v. Carter, 525 U.S. 83 (1999); Richards v. Wisconsin, 520 U.S. 385 (1997); 
Whren v. United States, 517 U.S. 806 (1996); Ornelas v. United States, 517 U.S. 690 (1996). 

176 See Bruhl, supra note 134, at 372–75. 
177 Id. at 375. Having conducted the research for this study, I can attest to the enormity of 

the commitment required for this process. 
178 Id. at 375–76; Cummins, Aft, & Cumby, supra note 145, at 391. 
179 In some cases, a petition for certiorari asserted a split of lower court authority, and the 

brief in opposition conceded the existence of the split. Compare, e.g., Petition for a Writ of 
Certiorari at 7, Davis v. United States, 564 U.S. 229 (2011), 2010 WL 2937720, at *7 (assert-
ing the existence of a lower court split), with Brief for the United States in Opposition at 9, 
Davis v. United States, 546 U.S. 229 (2011), 2010 WL 4278711, at *9 (accepting the existence 
of a split among lower courts, but arguing that the case was a poor vehicle for resolving the 
split). 

180 To some extent, objective truth in such an inquiry is inherently elusive. The existence 
or non-existence of a split (as well as which lower courts have lined up on either side of an 
issue) can depend on the level of generality at which one views the question. See Bruhl, supra 
note 134, at 378 n.42; Summers & Newman, supra note 138, at 2 (describing these tasks as 
“more art than science”). In an attempt to provide an objective guidepost for these inquiries, I 
referred to the questions on which the Court accepted certiorari. Nonetheless, this did not 
entirely eliminate subjectivity from the process. 
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After choosing a methodology for identifying Supreme Court cases 
in which more than one lower court had ruled on the issue, one must also 
select criteria for counting the lower court decisions associated with 
those Supreme Court cases. As with the question of how to identify rele-
vant Supreme Court cases, one must decide which sources to consult. 
That choice generates further questions. For reasons similar to those I 
have described above, some studies have chosen to treat the Supreme 
Court’s opinions as definitive and to eschew reference to extrinsic mater-
ials like briefs and lower court opinions.181 Largely because I hoped to 
generate a more robust data set, I chose, once again, to consult a broader 
range of sources, including briefs, the lower court decisions being re-
viewed by the Court, and other lower court decisions asserted to have 
addressed the relevant questions. My decision to consult these extrinsic 
materials, as opposed to simply counting any lower court decisions men-
tioned in Supreme Court opinions, required that I make additional 
choices about how to count those decisions. First, one must decide 
whether to count unpublished opinions.182 I opted to count unpublished 
opinions unless the unpublished opinion conflicted with an earlier, pub-
lished opinion by the same court. One must also determine a method for 
dealing with intra-jurisdictional conflict.183 I counted the most recent de-
cision as the position of the jurisdiction in question, unless the most re-
cent decision was unpublished and conflicted with an earlier, published 
decision by the same court. In assessing the positions of lower courts, 
one must also decide whether to count statements that might be classified 
as dicta.184 I counted any unequivocal statement taking a position on the 
relevant issue as a position of the lower court, whether or not the state-
ment was essential to the court’s holding. 

As with my classification of Supreme Court cases as involving more 
than one lower court decision on the issue, my documentation of how 
lower courts lined up on those issues required that I make some subjec-
tive judgments. Once again, I began with the Supreme Court opinions 
themselves. However, even when the Court listed some lower court deci-
sions, I supplemented the inquiry with reference to filings associated 
with the case. When the parties disagreed about the nature of the lower 
court lineup, I went beyond those filings to read lower court decisions to 
assess, independently, how lower courts had dealt with the questions at 
hand. While I hope that my consultation of additional sources served to 

181 See Cummins, Aft, & Cumby, supra note 145, at 391; Summers & Newman, supra 
note 138, at 2. The Supreme Court Database does not attempt to measure the way lower courts 
lined up on issues the Supreme Court later reviewed, even for cases it codes as involving 
splits. Bruhl, supra note 134, at 377. 

182 Bruhl, supra note 134, at 376–77. 
183 Id. at 378. 
184 See id. 
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counteract any systematic bias in the Court’s opinions, this process, once 
again, added additional layers of subjectivity. Although I hoped to avoid 
systematic bias in this process by consulting multiple sources, including 
the briefs of parties with opposing interests, I ultimately had to make my 
own judgments when those sources conflicted with each other. If my 
judgments were systematically biased, that bias would, of course, affect 
the results. 

Although this relatively exhaustive approach should produce more 
complete results than consultation only of Supreme Court opinions, one 
cannot count on the method to provide truly comprehensive results. As 
Professor Bruhl has noted, the Supreme Court often purports to provide 
only examples of lower court cases, even when it does mention that more 
than one lower court has addressed the current issue.185 Likewise, the 
parties sometimes explicitly offer only examples when they characterize 
lower court positions.186 Nonetheless, one would expect this approach to 
provide a more robust data set than one could obtain with reference only 
to the Court’s opinions. 

I departed from this process of tallying lower court decisions in only 
one significant way. For some cases, it was apparent not only that the 
Court and the parties had failed to detail comprehensively the lineup of 
lower courts, but one could also say with confidence that significant 
numbers of other courts had weighed in on the question, and one could 
easily identify the position the vast majority of lower courts had taken. 
This situation arose in seven Supreme Court cases in the data set.187 In 
six of those cases, the lower court decision the Supreme Court was re-
viewing simply disregarded clear Supreme Court precedent.188 Thus, in 

185 Bruhl, supra note 134, at 377. 
186 See, e.g., Petition for a Writ of Certiorari at 6–7, Illinois v. Caballes, 2003 WL 

23119168. 
187 Arizona v. Gant, 556 U.S. 332 (2009); Kirk v. Louisiana, 536 U.S. 635 (2002); United 

States v. Arvizu, 534 U.S. 266 (2002); United States v. Knights, 534 U.S. 112 (2001); Arkan-
sas v. Sullivan, 532 U.S. 769 (2001); Flippo v. West Virginia, 528 U.S. 11 (1999); Maryland 
v. Dyson, 527 U.S. 465 (1999). 

188 Gant, 556 U.S. 332 (creating restrictions on search incident to arrest of an automobile 
and effectively overruling New York v. Belton, 453 U.S. 454 (1981), while refusing to ac-
knowledge the Court was doing so); Kirk, 536 U.S. 635 (overturning the decision of a Louisi-
ana court that had held probable cause alone sufficient to validate arrest in the home, ignoring 
Payton v. New York, 445 U.S. 573 (1980)); Arvizu, 534 U.S. 266 (overturning a Ninth Circuit 
decision failing to follow the Court’s guidance on evaluation of the totality of the circum-
stances in deciding whether the facts provided the government with reasonable suspicion); 
Sullivan, 532 U.S. 769 (overturning the Arkansas Supreme Court’s refusal to follow Whren v. 
United States, 517 U.S. 806 (1996), in part because the Arkansas court believed it had the 
authority to interpret the United States Constitution as providing greater protection than the 
United States Supreme Court’s interpretation would provide); Flippo, 528 U.S. 11 (overturn-
ing state court determination that search of a crime scene was authorized without a warrant, in 
violation of Mincey v. Arizona, 437 U.S. 385 (1978)); Dyson, 527 U.S. 465 (overturning state 
court ruling that police may not search an automobile without a separate finding of exigent 
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these cases, although neither the parties nor the Court attempted anything 
like a comprehensive account of lower court dispositions on the issue, 
the outlier status of the lower court whose decision was under review 
was obvious. In these cases, I attempted a rough approximation of the 
lineup of lower courts by assuming a total of twenty-five lower courts 
had ruled on the issue and assigning a ratio of either twenty-four to one 
or twenty-two to three, depending on whether it appeared that only one 
lower court had taken the outlying position or, alternatively, that a small 
handful of lower courts seemed to have taken that position. 

While these figures were somewhat arbitrary, I believe they re-
present conservative estimates for two reasons. First, the issues in ques-
tion in these cases tended to be routine Fourth Amendment matters that 
one would expect most lower courts to confront with some regularity. 
Second, because of the clarity with which the Supreme Court had already 
spoken in most of the cases in question, there was little doubt that the 
vast majority of lower courts were already following the Court’s prece-
dent without trouble. There is also reason to believe that inclusion of 
estimates for these cases enriches the data set by making it more repre-
sentative of the Fourth Amendment issues that lower courts regularly 
confront. While typical Supreme Court cases tend to involve the most 
difficult issues, which divide lower courts and thus require Supreme 
Court intervention, six of these seven cases presented problems that, in 
theory, should have been easier for lower courts to resolve. Adding esti-
mates of lower court lineups for some of these routine, easier problems 
makes the data set more representative than one composed entirely of the 
most difficult and divisive issues. Nonetheless, in recognition of the nov-
elty of this approach, and in order to ensure a closer basis for comparison 
with previous studies, I also kept a separate tally of cases in which my 
data collection did not require this kind of approximation. 

In addition to tracking the performance of lower courts on Fourth 
Amendment issues the Court reviewed, I used the Supreme Court 
Database and Westlaw to estimate the frequency with which the Court 
resolved Fourth Amendment issues, as compared with other constitu-
tional questions. The frequency with which the Court believes that com-
plex issues that have divided lower courts are important enough to 
require definitive resolution gives additional information about the co-
herence of the Court’s earlier decisions. As I have discussed, this infor-
mation still leaves one with an incomplete picture of the coherence of 
Supreme Court decision-making, but it does enrich the inquiry. Further-
more, authors have relied in the past on superficial examination of the 
frequency with which the Court intervenes on Fourth Amendment ques-

circumstances, in addition to probable cause, in disregard of the Court’s holding in Penn-
sylvania v. Labron, 518 U.S. 938 (1996)). 
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tions to marshal support for the argument that the Court’s Fourth 
Amendment jurisprudence is incoherent.189 

For each Fourth Amendment case, I also kept a tally of the process 
the Court used to derive its holding. Specifically, I characterized each 
case either as one in which the Court primarily used an open-ended bal-
ancing process, one in which the Court used a more constrained form of 
analogical reasoning from precedent, or one involving a mixed pro-
cess.190 The Court is likely to engage in balancing to determine Fourth 
Amendment reasonableness when no clear rule from a previous case 
governs the situation.191 Such balancing suggests either that the Court 
has never addressed the issue in question, or, alternatively, that it has 
expressly decided the problem should be solved through case-by-case 
adjudication. On the other hand, if the Supreme Court believed its prece-
dent controlled the outcome of a case, or if closely analogous cases at 
least suggested the correct disposition of the current issue, lower courts, 
like the Supreme Court, would be likely to have relied on that same pre-
cedent. In other words, the process the Court uses to reach its conclu-
sions in any given case gives an indication of the kind of guidance the 
Court has previously offered on the issue at hand.192 Thus, accounting 

189 See Bradley, supra note 2, at 1468 (noting that, in the most recent five terms at the 
time of the article’s publication, the Court had decided thirty-five Fourth Amendment cases); 
Lloyd L. Weinreb, Generalities of the Fourth Amendment, 42 U. CHI. L. REV. 47, 49 (1974) 
(asserting that the fact that the Court had issued sixteen major Fourth Amendment opinions in 
the previous five terms illustrated that the Court’s Fourth Amendment jurisprudence was “un-
stable and unconvincing”). 

190 As with other coding decisions in this study, coding these cases required that I make 
some subjective determinations with which others might reasonably disagree. For example, in 
Florida v. J.L., 529 U.S. 266 (2000), the Court considered the question of the existence of 
reasonable suspicion to be essentially determined by its previous pronouncements on the mat-
ter. See id. at 269–72 (citing and distinguishing Terry v. Ohio, 392 U.S. 1 (1968), Adams v. 
Williams, 407 U.S. 143 (1972), and Alabama v. White, 469 U.S. 325 (1990)). However, in 
response to the state’s argument that the Court should modify the Terry standard, the Court 
discussed both the dangers presented by firearms and the ease with which anyone could set in 
motion embarrassing, intrusive searches of other citizens were the Court to loosen Terry’s 
requirements for establishing reasonable suspicion. See J.L., 529 U.S. at 272–73. Nonetheless, 
because the Court did not explicitly state that it was engaging in a balancing process, and 
because the Court had already determined that Terry, Adams, and White decided the outcome 
of the case, I coded J.L. as a case involving analogical reasoning rather than balancing. 

191 See, e.g., Riley v. California, 134 S. Ct. 2473, 2484 (2014) (stating that, in the absence 
of precise guidance from the founding era, the Court will decide whether to exempt a search 
from the warrant requirement by balancing the degree to which government conduct is neces-
sary to promote legitimate law enforcement interests against the severity of the privacy intru-
sion); Wyoming v. Houghton, 526 U.S. 295, 299–300 (1999) (stating that the Court will 
engage in balancing to determine Fourth Amendment reasonableness when the common law 
during the founding era provides no clear answer); Terry, 392 U.S. at 21 (“There is no ready 
test for determining reasonableness other than by balancing the need to search (or seize) 
against the invasion which the search (or seizure) entails.”) (citation omitted). 

192 This inquiry is far from a perfect gauge of the character of the Court’s previous gui-
dance. For example, the Court might balance in a case in which a previous, seemingly categor-
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for the process the Court uses to reach its conclusions provides an oppor-
tunity to assess whether attempting to create mechanical rules to govern 
future situations or leaving Fourth Amendment reasonableness determi-
nations to case-by-case balancing based on the totality of the circum-
stances best promotes coherence in Fourth Amendment law.193 If lower 
courts were more likely to get the “right” answers in cases in which the 
Supreme Court believed precedent controlled the outcome, that fact 
would suggest that, if coherence is the Court’s priority, it should attempt 
to craft bright-line rules when possible. 

It is worth distinguishing the foregoing inquiry, which involves the 
process by which the Court derives the directives it issues in each case, 
from the nature of those directives themselves. For example, if the Court 
has never addressed the question of whether police may detain occupants 
of a residence while executing a search warrant, it might balance to de-

ical rule appeared to govern facts the Court determines to be distinguishable, rather than 
because the Court had failed to address the issue entirely or because it deliberately left the 
issue open to case-by-case balancing.  In Riley v. California, 134 S. Ct. 2473 (2014), the Court 
balanced to reach its conclusion that police should not be authorized to search the digital 
contents of a cell phone incident to arrest, distinguishing United States v. Robinson, 414 U.S. 
218 (1973).  However, before Riley, several lower courts had relied on Robinson as providing 
a categorical rule authorizing such searches, without any reason to distinguish the digital con-
tents of cell phones from other items police might discover and seize from a person during an 
arrest. See United States v. Murphy, 552 F.3d 405, 411–12 (4th Cir. 2009); United States v. 
Finley, 477 F.3d 250, 259–60 (5th Cir. 2007); People v. Diaz, 244 P.3d 501, 510 (Cal. 2011). 
Despite the coarse nature of the metric, however, I believe this inquiry provides a reasonable, 
rough estimate of the character of the Court’s prior pronouncements on an issue. In each case 
in which the Court relies primarily on balancing, it does so because it believes prior law 
offered no definitive resolution to the problem under review. 

193 Despite the Court’s periodic insistence that clear rules are necessary to provide ade-
quate guidance to police officers, the question of whether, and under what conditions, such 
rules promote clarity has been subject to longstanding debate. In 1985, Professor Bradley ar-
gued that the Court’s numerous, fact-bound Fourth Amendment rules creating exceptions to 
the warrant requirement generated confusion because such rules tend to break down, requiring 
constant qualification and refinement when slightly different facts suggest the governing rule 
would produce unreasonable results. Bradley, supra note 2, at 1484–85. As discussed above, 
for Bradley the solution lay either in embracing an open-ended, case-by-case reasonableness 
test for all Fourth Amendment questions or, alternatively, in enforcing a single, bright-line rule 
that warrants are always required when police conduct Fourth Amendment searches and 
seizures, except in cases of true emergency. Professor Wayne Lafave suggested the Court 
should adopt bright-line rules in the Fourth Amendment context when 1) the rule has clear 
boundaries that obviate the need for case-by-case adjudication; 2) application of the rule pro-
duces results that approximate those that would be obtained if case-by-case evaluation were 
feasible; 3) case-by-case adjudication of the underlying principle the rule effectuates has 
proved unworkable; 4) the rule is not easily subject to manipulation and abuse.  Wayne R. 
LaFave, The Fourth Amendment in an Imperfect World: On Drawing ‘Bright Lines’ and 
‘Good Faith,’ 43 U. PITT. L. REV. 307, 325–26 (1982); see also Andrew McLetchie, Note, The 
Case for Bright-Line Rules in Fourth Amendment Jurisprudence: Adopting the Tenth Circuit’s 
Bright-Line Test for Determining the Voluntariness of Consent, 30 HOFSTRA L. REV. 225, 
233–34 (2001) (discussing the Court’s use of bright-line rules in some areas of Fourth Amend-
ment law and its requirement of case-by-case analysis in other areas, and examining factors 
likely behind the Court’s choices). 
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cide whether such conduct is reasonable for Fourth Amendment pur-
poses.194 At the end of that balancing process, however, the Court must 
issue a directive to govern future cases. That directive might take the 
form of an open-ended standard, such as a decree that police may detain 
the occupants of a residence while executing a search warrant when, 
under the totality of the circumstances, it is reasonable to do so. Alterna-
tively, the Court might determine, through its balancing of interests, that 
police have categorical authority to detain occupants in these circum-
stances.195 While the process the Court uses to derive its directive pro-
vides some insight into the sort of instruction the Court had previously 
offered on the issue in question, the nature of the directive the Court 
ultimately issues to decide the case is less useful in that regard; for exam-
ple, the fact of balancing suggests no clear rule governed the issue before 
the case at hand, but if, through that balancing process, the Court decides 
to issue a directive in the form of a bright-line rule instead of an open-
ended standard, that fact would reveal little about the legal environment 
in which lower courts operated before the Court took up the present case. 
I kept a separate tally of the nature of the directive the Court ultimately 
issued in each of the cases in the data set.196 

194 See Michigan v. Summers, 452 U.S. 692 (1981). 
195 See Bailey v. United States, 133 S. Ct. 1031, 1043 (2013) (Scalia, J., concurring) 

(noting that the Summers Court balanced to arrive at its decision, but asserting that the holding 
of Summers was a bright-line rule). 

196 Once again, coding these cases required the use of some subjective judgments on my 
part. In their platonic forms, rules and standards are easily distinguishable. A bright-line rule, 
in theory, provides a precise, clearly delineated formula that limits the decision-maker’s dis-
cretion in an attempt to effectuate, indirectly, some underlying policy choice. For example, a 
rule that one must be at least eighteen years old in order to be eligible to vote provides a 
straightforward, binary choice to one tasked with deciding the eligibility of an applicant, and 
the rule is intended to implement the underlying policy judgment that only people who are 
intellectually mature enough to make informed choices should be permitted to vote. A stan-
dard, on the other hand, is an open-ended directive that allows the decision-maker to apply the 
underlying policy judgment directly. Such a standard in this example would require some 
government functionary to decide, on a case-by-case basis, whether a citizen applying for 
voting privileges had attained the requisite level of maturity. In practice, however, directives 
often fall on a continuum between pure rules and standards, and even a seemingly straightfor-
ward rule might leave significant discretionary judgments to be made. In this regard, in cases 
in which the characterization presented obvious complexities, I attempted to compare the na-
ture of the competing directives under consideration, and I made a judgment about which 
directive was more rule-like and which was more standard-like. For example, in Bailey v. 
United States, 133 S. Ct. 1031, the Court’s determination that police executing a search war-
rant at a residence may detain occupants as a matter of course only if such occupants are in the 
“immediate vicinity” of the residence was certainly more rule-like than the dissent’s proposed 
open-ended balancing to determine the reasonableness of such detentions. See id. at 1043 
(Scalia, J., concurring).  Nonetheless, Justice Scalia’s characterization of the Court’s directive 
as a “straightforward, binary inquiry” arguably over-stated the rule-like quality of the direc-
tive. See id. As the Court noted, a multi-factor test would be necessary in close cases to deter-
mine whether an occupant was in the immediate vicinity, “including the lawful limits of the 
premises, whether the occupant was within the line of sight of his dwelling, the ease of reentry 
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Finally, because several authors have recommended the use of posi-
tive law as a guide to Fourth Amendment reasonableness, at least in part 
as a means of making Fourth Amendment law more coherent, and be-
cause the Court has, in recent years, adopted a kind of positive law 
model for evaluating the applicability of the Fourth Amendment, I kept 
track of Supreme Court decisions that invoked positive law to support 
the outcome of the case. I hoped that analysis of the Court’s invocations 
of positive law might provide some basis for evaluation of claims about 
the manner in which the Court uses positive law to inform its decision-
making. 

III. RESULTS 

Using the criteria I have described resulted in a data set of seventy-
three Supreme Court cases during the twenty-year period under review in 
which the Court resolved a substantive Fourth Amendment claim.197  I 
was able to verify that more than one lower court had ruled on the rele-
vant issue in advance of the Supreme Court in fifty-one of these cases, 
which represents 69.86% of the data set.  Interestingly, this is virtually 
identical to the estimates by sophisticated observers of the percentage of 
cases the Court accepts in which the issue had divided lower courts.198 

The remaining twenty-two cases often involved narrow issues that were 
too intertwined with the idiosyncratic facts of the case for more than one 
lower court to have been likely to have addressed the specific question 
before the Court.199 

from the occupant’s location, and other relevant factors.” Id. at 1042. Thus, the Court’s osten-
sibly bright-line rule regarding the immediate vicinity nonetheless requires a standard-like in-
quiry to determine what “immediate vicinity” means in any given case. As the dissent pointed 
out, “The majority’s line invites case-by-case litigation although, divorced as it is from inter-
ests that directly motivate the Fourth Amendment, it offers no clear case-by-case guidance.” 
Id. at 1047 (Breyer, J., dissenting). Despite this, because the majority’s directive was clearly 
more rule-like than the dissent’s proposal, I characterized the directive as a rule. 

197 I counted Hanlon v. Berger, 526 U.S. 808 (1999), and Wilson v. Layne, 526 U.S. 603 
(1999), which addressed the same Fourth Amendment issue, and which the Court decided on 
the same day, as a single case involving two lower court decisions. 

198 See Ginsburg, supra note 134, at 521; Stras, supra note 134, at 981. 
199 See, e.g., Plumhoff v. Rickard, 134 S. Ct. 2012 (2014) (deciding that, under the facts 

of the case, officers would reasonably have concluded that Respondent’s decedent intended to 
resume dangerous, high-speed chase, and officers were justified in using deadly force); Michi-
gan v. Fisher, 558 U.S. 45 (2009) (deciding that, under the facts of the case, exigent circum-
stances justified a departure from the warrant requirement); Safford Unified Sch. Dist. #1 v. 
Redding, 557 U.S. 364 (2009) (deciding that a school strip search of a thirteen-year-old girl in 
an attempt to find prescription-strength ibuprofen, which the school had no reason to believe 
the girl was hiding in her underwear, was unreasonable); Los Angeles Cty. v. Rettele, 550 U.S. 
609 (2007) (deciding that police executing a search warrant acted reasonably when they or-
dered naked residents out of bed, despite the fact that residents were Caucasian and suspects 
were African American); Kaupp v. Texas, 538 U.S. 626 (2003) (deciding, under the facts of 
the case, that seventeen-year-old boy had been arrested for Fourth Amendment purposes and 
that confession was a fruit of the arrest); Chandler v. Miller, 520 U.S. 305, 309 (1997) (finding 
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Of the seventy-three cases, the Court affirmed the substantive 
Fourth Amendment position of the court or courts directly below only 
34.6% of the time.200 Thus, using this traditional measure of lower court 
performance would suggest, as has been the case in all fields, that lower 
courts infrequently answer difficult Fourth Amendment problems cor-
rectly. Focusing on cases in which more than one lower court had ruled 
on the issue, however, presents quite a different picture. 

Of the fifty-one cases in which more than one lower court had ad-
dressed the question under review, the Court sided with the majority of 
lower courts twenty-six times. The Court sided with the minority of 
lower courts twenty times. In five cases, lower courts were evenly di-
vided. I believe the most accurate way to represent cases in which lower 
courts were evenly split is to count such cases as a half-victory for each 
side. Thus, using this measure resulted in 28.5 cases in which the Court 
sided with the majority of lower courts—55.88% of the fifty-one cases. 
This is very close to the figures derived through evaluation of studies by 
Tom Cummins and Adam Aft, which examined the full Supreme Court 
merits docket for the October 2010, October 2011, and October 2012 
terms,201 and of John Summers and Michael Newman, who examined the 
October 2005 through the October 2010 terms.202 

Cummins and Aft presented the results of their first two studies as 
showing that the Court agreed with the majority of lower courts ninety 
percent of the time and sixty-eight percent of the time for the 2010 and 
2011 terms respectively.203 However, as they acknowledged, Cummins 
and Aft counted even splits as cases in which the Supreme Court sided 
with the majority of lower courts, analogizing to the baseball rule that 

Georgia law conditioning candidacy for state office on completion of a drug test unreasonable, 
and noting that Georgia was the only state to have such a requirement). 

200 This figure includes two lower court decisions under direct review in California v. 
Riley, 134 S. Ct. 2473 (2014), and both lower courts from Hanlon and Wilson. Additionally, 
because I focused on whether the Court agreed with the lower courts’ substantive Fourth 
Amendment conclusions and excluded analysis of whether the Court agreed with a lower court 
position on qualified immunity, I counted Hanlon and Safford Unified School District #1 v. 
Redding as affirming the lower court in question, though that was not the Court’s formal 
disposition in either case. In Hanlon, the Court vacated the Ninth Circuit’s judgment because, 
although the Court agreed with the Ninth Circuit’s determination that police allowing members 
of the media to accompany them while executing a search warrant at a residence violated the 
Fourth Amendment, the Court disagreed with the Ninth Circuit’s determination that the of-
ficers were not entitled to qualified immunity. In Safford, the Court affirmed in part and re-
versed in part; the Court agreed with the Ninth Circuit’s determination that the strip search of a 
thirteen-year-old girl to look for prescription-strength ibuprofen violated the Fourth Amend-
ment, but the Court disagreed with the lower court’s determination that defendants were not 
entitled to qualified immunity. 

201 See Cummins, Aft, & Cumby, supra note 145; Cummins & Aft, Appellate Review II, 
supra note 145; Cummins & Aft, supra note 142. 

202 Summers & Newman, supra note 138. 
203 Cummins & Aft, Appellate Review II, supra note 145, at 38. 

https://courts�55.88
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ties go to the runner.204 Reevaluating the data from the first two Cum-
mins and Aft studies using my methodology shows the Court siding with 
lower court majorities 73.68% of the time for the 2010 term and 56.82% 
of the time for the 2011 term.205 For their study of the 2012 term, Cum-
mins and Aft, joined by Joshua Cumby, simply presented the raw data. 
Evaluation of that data using my methodology shows the Court sided 
with lower court majorities 51.85% of the time during the 2012 term.206 

Assessment of the data from each of the three Cummins and Aft studies 
with my methodology reveals that the Court agreed with lower court ma-
jorities during the 2010 through 2012 terms in 40.5 out of sixty-eight 
cases, or 59.56% of the time.207 

Summers and Newman catalogued 172 Supreme Court cases in-
volving more than one lower court decision between 2005 and 2010.208 

Of those cases, Summers and Newman noted that forty-two involved an 
even division among lower courts and observed that the Court agreed 
with the majority approach among lower courts in 51.5% of the remain-
ing 130 cases.209 Using my methodology to assess this data results in a 
finding that the Court agreed with lower court majorities 51.2% of the 
time during those years. 

Thus, the 55.88%  rate of Supreme Court agreement with lower 
court majorities for twenty years of Fourth Amendment decisions falls 
squarely between the Summers and Newman figure and the figure from 
the Cummins, Aft, and Cumby studies. One cannot draw definitive con-
clusions from this; as I have described above, my methodology for cata-
loguing Supreme Court cases and lower court decisions differs from the 
other studies, and the possibility of systematic bias in my data collection, 
or in the methods used by other researchers, should lead to circumspec-
tion. Additionally, my twenty-year study covers a larger time period than 
the three years Cummins and Aft evaluated or the six years Summers and 
Newman examined. Nonetheless, one might draw a tentative conclusion 
from these comparisons that the likelihood of lower courts getting the 
right answers in Fourth Amendment cases is about the same as the likeli-
hood that lower courts will get the right answers to questions the Su-
preme Court chooses to address in general. 

Examination of lower court decisions associated with the fifty-one 
Supreme Court cases yields similar results. For the forty-four cases in 

204 Id. at 38 n.10; Cummins & Aft, supra note 142, at 61 n.17. 
205 See Cummins & Aft, Appellate Review II, supra note 145, at 38 n.10; Cummins & Aft, 

supra note 142, at app. Table 3. 
206 See Cummins, Aft, & Cumby, supra note 145, at 397 app. B. 
207 See id. at 397 app. B; Cummins & Aft, Appellate Review II, supra note 145, at 38 

n.10; Cummins & Aft, supra note 142, at app. Table 3. 
208 Summers & Newman, supra note 138, at 4. 
209 Id. 
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which I counted lower court decisions individually, I counted 370 lower 
court decisions, of which 194 lower courts reached conclusions the Su-
preme Court would later determine to be correct. This 52.43% rate of 
agreement is virtually identical to the figure one can extract through 
analysis of the three studies by Cummins and Aft. Evaluation of each of 
those studies reveals a total of 338 lower court decisions, of which 178 
lower courts got the “right” answers, a 52.66% agreement rate.210 Like-
wise, the Summers and Newman research showed the Supreme Court 
affirmed, directly or indirectly, the decisions of lower courts 51.7% of 
the time in Supreme Court cases involving more than one lower court 
decision between 2005 and 2010.211 Finally, Eric Hansford’s analysis of 
385 lower court decisions associated with splits the Supreme Court re-
viewed between 2005 and 2008 showed a 54%  agreement rate.212 

Including my estimates for the seven cases in which it was clear 
both that a significant number of courts not listed individually in the 
Supreme Court opinions or briefs had addressed the issue, and that there 
was a heavily lopsided majority among those courts, leads to the conclu-
sion that the Supreme Court directly or indirectly affirmed 320 of 545 
lower court decisions, a 58.7% rate of agreement. As I have noted, in-
cluding these estimates provides a more complete picture of lower court 
performance because it offers a glimpse of the likely universe of more 
typical cases in which lower courts largely agree with each other and the 
Supreme Court never intervenes. If I had made more conservative esti-
mates in these cases, the percentage would change somewhat. For exam-
ple, if I had estimated a total of ten lower court decisions for each of 
these cases instead of twenty-five lower court decisions, while continu-
ing to treat the minority position as associated with either one or three 
decisions, depending on whether it appeared that only one or a few 
courts supported the outlying position, I would have concluded that 245 
of 440 lower court decisions got the right answers for all fifty-one Su-
preme Court cases involving more than one lower court decision, a 
55.68% rate of agreement. 

Of course, it takes additional inferential leaps to get from a tentative 
conclusion that lower courts reach the correct results in Fourth Amend-

210 See Cummins, Aft, & Cumby, supra note 145, at 394 (revealing that, for the 2012 
Supreme Court term, the Court directly or indirectly affirmed fifty-one of 101 circuit court 
decisions in Supreme Court cases involving circuit splits); Cummins & Aft, Appellate Review 
II, supra note 145, app. at 46 tbl.1 (revealing that, for the 2011 Supreme Court term, the Court 
directly or indirectly affirmed fifty-three of 121 circuit court decisions in Supreme Court cases 
involving circuit splits); Cummins & Aft, Appellate Review, supra note 142, app. at 74 tbl.1 
(revealing that, for the 2010 Supreme Court term, the Court directly or indirectly affirmed 
seventy-four of 116 circuit court decisions in Supreme Court cases involving circuit splits). 

211 See Summers & Newman, supra note 138, at 3. 
212 Hansford, supra note 145, at 1165. 
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ment cases about as often as they do in other realms to a conclusion that 
Supreme Court decision-making on the Fourth Amendment is as coher-
ent as its decision-making as a whole. As I have discussed above, other 
factors besides the clarity of previous Supreme Court pronouncements 
might explain agreement between lower courts and the Supreme Court, 
though I believe the evidence suggests such agreement largely reflects 
the coherence of the Court’s jurisprudence. Additionally, as I have dis-
cussed, given the Court’s tendency to grant certiorari to resolve the most 
difficult, divisive, and important issues, it is worth examining how often 
the Court feels compelled to review Fourth Amendment issues, as com-
pared with issues in other areas of the law. Even if lower courts perform 
as well on Fourth Amendment issues the Court reviews as they do in 
other areas of law, if the Supreme Court decides Fourth Amendment is-
sues more frequently than it decides cases in other realms, that fact might 
reflect greater confusion among lower courts and, thus, greater incoher-
ence in the Supreme Court’s previous opinions in the field. As I have 
discussed, this is not the only conclusion one might draw from a finding 
that the Court decides a disproportionate number of Fourth Amendment 
cases. One might also expect this result if government conduct implicates 
citizens’ Fourth Amendment rights with greater frequency than other 
rights, thus creating more opportunities for litigation and, consequently, 
for division among lower courts.213 Nonetheless, because this inquiry 
adds additional information, and because other authors have used the fre-
quency of Fourth Amendment litigation in the Supreme Court to assert 
the incoherence of the Court’s jurisprudence in the field,214 it is worth 
undertaking. 

Setting the October 1967 term, during which the Court decided 
Katz, as the beginning of the modern era of Fourth Amendment law pro-
vides a useful benchmark for this analysis, in part because numerous 
commentators have attributed the incoherence of Fourth Amendment law 
to the indeterminacy of the Katz test.215 The Supreme Court Database 
codes 234 Supreme Court decisions as involving Fourth Amendment is-
sues between the beginning of the October 1967 term and the end of the 
October 2014 term, the last term for which data were available at the 
time of writing. By way of comparison, using the Westlaw database of 
Supreme Court cases, I searched for cases during the same time period in 
which “Fourth Amendment” appeared in the digest. The search resulted 
in 271 cases. 

During this period, the Supreme Court Database lists a total of 
5,979 Supreme Court cases, making search and seizure cases just 3.91% 

213 See supra note 139 and accompanying text. 
214 See supra note 189 and accompanying text. 
215 See supra  notes 39–40 and accompanying text. 
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of the overall docket using the Database’s figure for Fourth Amendment 
cases. The Database counts 1,227 of these cases as involving criminal 
procedure, other than cases the Database codes as involving statutory 
construction of criminal laws or sub-constitutional issues. Thus, using 
either the Database’s count of search and seizure cases or the Westlaw 
figure, Fourth Amendment cases make up only about twenty percent of 
all non-statutory criminal procedure cases during the forty-eight-year pe-
riod. A focus on cases involving Sixth Amendment claims shows 182 
cases between the 1967 and 2014 terms, using the Supreme Court 
Database. Similarly, “Sixth Amendment” appears in the Westlaw digest 
during that period in 177 Supreme Court cases. For Fifth Amendment 
cases other than those involving the Takings Clause, the Supreme Court 
database includes 258 cases between October of 1967 and June of 
2015.216 Westlaw’s Supreme Court database includes 271 cases during 
those years in which “Fifth Amendment” appears in the digest. Thus, 
Fourth Amendment cases are a small percentage not only of the Court’s 
docket, but also of the Court’s constitutional criminal procedure cases. 
Furthermore, the Court seems to review about as many Fifth Amendment 
criminal procedure cases as Fourth Amendment cases, despite the fact 
that government conduct implicates the Fourth Amendment with much 
greater frequency than it implicates the Fifth Amendment. 

Examination of cases outside of criminal procedure is also re-
vealing. The Supreme Court Database indicates that 458 cases involved 
First Amendment issues between the beginning of the 1967 term and the 
end of the 2014 term. Similarly, the Westlaw Supreme Court database 
includes 476 cases during that period in which “First Amendment” ap-
pears in the digest. The Westlaw database shows 395 Supreme Court 
cases in which “equal protection” appears in the digest during these 
years, and the Supreme Court Database codes 239 cases as involving 
either Fifth or Fourteenth Amendment equal protection claims. The Su-
preme Court Database also indicates that 283 cases  involved federalism 
issues during the forty-eighty terms.  Overall, then, the frequency of Su-
preme Court litigation of Fourth Amendment issues does not seem to 
lend support to the notion that Fourth Amendment law is particularly 
incoherent, at least as compared with other major areas of law. 

Of course, this modest evidence for the relative parity between the 
coherence of the Court’s Fourth Amendment jurisprudence and its deci-
sion-making in other realms does not prove there is no room for im-

216 See Spaeth et al., supra note 152. Some of the results from this search would include 
equal protection and due process arguments in non-criminal cases. A search of the Database 
for criminal procedure sub-issues typically associated with Fifth Amendment claims (including 
double jeopardy, involuntary confession, Miranda warnings, plea bargaining, and self-incrimi-
nation) yields 255 results for the 1967 to 2014 terms. 
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provement in the Court’s Fourth Amendment decision-making, or even 
that Fourth Amendment law is terribly coherent in an absolute sense. 
Even if one finds this evidence to be a useful indication that Fourth 
Amendment law is not particularly incoherent, as compared with other 
areas of law, one might respond that all or most of the Supreme Court’s 
decision-making is incoherent and that all of it should be improved.217 

To the extent that the evidence provides a moderate demonstration of 
Fourth Amendment coherence, it also cannot validate any particular the-
ory, such as those Professor Kerr has offered, explaining how specific 
overarching principles consistently explain the Court’s Fourth Amend-
ment decision-making. Nonetheless, this attempt at systematic evaluation 
of the coherence of Fourth Amendment law should provide some addi-
tional context for evaluating the near unanimous, long-term, fervent as-
sertions of Fourth Amendment incoherence based almost solely on 
qualitative analysis of Supreme Court opinions. And if one is unprepared 
to accept that most or all Supreme Court decision-making in most fields 
is incoherent, one might begin to be more open, if not to the specific 
claims of Professor Kerr, at least to the possibility that the Court draws 
on some overarching set of principles in deciding Fourth Amendment 
cases that gives lower courts somewhat clearer guidance than the consen-
sus among scholars has previously suggested. 

Beyond this, I hope this Study might offer some insight on the kind 
of decision-making that best promotes clarity in Fourth Amendment law. 
Because of the longstanding academic discussion of whether open-ended 
balancing or bright-line rules best promote clarity in Fourth Amendment 
law,218 and because the Court has veered back and forth between the two 
approaches,219 I chose to investigate the possibility of a correlation be-

217 See, e.g., Bradley, supra note 2, at 1472–73 (“Confusion in the law is not unique to 
the fourth amendment [sic], of course, but it is a particularly serious problem in this area 
because the exclusionary remedy for fourth amendment [sic] violations does not make whole 
the criminal defendant whose rights have been violated—nothing can ‘unsearch’ his house— 
and does nothing at all for an innocent victim of an illegal search, who derives no benefit from 
evidentiary exclusion.”). 

218 See, e.g., Bradley, supra note 2. 
219 Compare, e.g., Ohio v. Robinette, 519 U.S. 33, 39 (1996) (“We have long held that the 

‘touchstone of the Fourth Amendment is reasonableness.’ Reasonableness, in turn, is measured 
in objective terms by examining the totality of the circumstances.”) (citation omitted), and 
Terry v. Ohio, 392 U.S. 1, 21 (1968) (“There is ‘no ready test for determining reasonableness 
other than by balancing the need to search (or seize) against the invasion which the search (or 
seizure) entails.’”) (citation omitted), with Atwater v. City of Lago Vista, 532 U.S. 318, 366 
(2001) (O’Connor, J., dissenting) (“The majority insists that a bright-line rule focused on prob-
able cause is necessary to vindicate the State’s interest in easily administrable law enforcement 
rules.”), and New York v. Belton, 453 U.S. 454, 469 (1981) (Brennan, J., dissenting) (“The 
Court seeks to justify its departure from the principles underlying Chimel by proclaiming the 
need for a new “bright-line” rule to guide the officer in the field.”); see also Fourth Amend-
ment—Trespass Test—Florida v. Jardines, 127 HARV. L. REV. 228, 228 (2012) (“The rigidity 
of the Jones test, which automatically makes physical trespass a de facto-unreasonable search, 
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tween lower court performance and the kind of directive (a rule or an 
open-ended standard) the Supreme Court has given those courts in ad-
vance of their resolution of the issues in question. As I have described 
above, I believe the process the Supreme Court uses to resolve a case 
provides some indication of the kind of guidance the Court has offered 
before on the question before the Court. If the Court explicitly balances 
to reach its holding, that is some indication that the Court had previously 
left the issue to case-by-case balancing, either expressly or implicitly, by 
failing to address the issue at all. Alternatively, if the Court uses a more 
constrained form of analogical reasoning from precedent, that fact sug-
gests the Court believes previous rules, on which lower courts would also 
be likely to have relied, determined the outcome. 

In fact, there does appear to be a correlation between the kind of 
reasoning the Court uses to reach its conclusions in Fourth Amendment 
cases and the likelihood that lower courts reached the “right” answers in 
advance of the Court’s decisions. First, among the forty-six Supreme 
Court cases in which more than one lower court had previously ruled and 
in which lower courts were not evenly divided, the Supreme Court af-
firmed the majority position among lower courts in twenty of twenty-
nine cases that I coded as involving analogical reasoning by the Court. 
On the other hand, the Court affirmed the position of the majority of 
lower courts in only five of thirteen cases I coded as balancing cases. 
Among cases I coded as involving a mixed process, the Court affirmed 
the majority lower court position in one case and rejected that position in 
three cases. Using a logistic regression model to test the significance of 
the Court’s use of analogical reasoning or balancing as a predictor of 
whether the Court would side with a lower court majority showed signif-
icance at the .10 significance level.220 Thus, from this analysis alone, one 
might conclude that a majority of lower courts is more likely to reach the 
“right” conclusion when the Supreme Court provides bright-line rules to 
guide judicial decision-making than when the Court leaves such deci-
sion-making to open-ended balancing. 

A univariate logistic regression also showed significance at the .10 
significance level of the percentage of lower courts taking the majority 
position as a predictor of the Supreme Court siding with that position221; 
the greater the portion of lower courts in a lower court majority, as a 
percentage of all lower courts that had ruled on the issue, the more likely 
the Supreme Court was to affirm the majority position. This, of course, is 

is in tension with the hallmark of Fourth Amendment inquiry—reasonableness—as well as 
with the Court’s longstanding use of balancing, rather than bright lines, to effectuate reasona-
bleness inquiry.”). 

220 A logistic regression showed the p-value for this variable was 0.052. 
221 A logistic regression showed a p-value of 0.072 for this variable. 
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what one would expect if the relative clarity of prior legal pronounce-
ments causes more jurists at all levels to reach the same conclusions. 
Interestingly, however, this effect was greatly moderated if the case was 
a balancing case. Using a logistic regression model including both the 
percentage of lower courts in the lower court majority and the Supreme 
Court’s use of analogical reasoning or balancing to resolve the issue 
showed both predictors to be statistically significant at the .10 signifi-
cance level,222 and the model revealed that, in analogical cases, one 
could predict a greater than fifty percent chance of the Supreme Court 
affirming the lower court majority when a much smaller percentage of 
courts were in the lower court majority than would be necessary for such 
a prediction if the Supreme Court used balancing to resolve the case, as 
represented in the figure below. Because the Court’s use of balancing 
suggests the Court had failed to provide bright-line rules governing the 
issue to lower courts before those courts addressed the issue at hand, 
these results also suggest the Supreme Court should use bright-line rules 
when possible if it wishes to foster the development of a legal environ-
ment in which lower courts are more likely to get the right answers to 
Fourth Amendment questions. 

222 In this model, the p-value for the variable represented by the percentage of lower 
courts in the lower court majority was 0.079, and the p-value for the Court’s choice of analogi-
cal reasoning or balancing was 0.057. 
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In fact, in most cases, the Court did ultimately adopt a rule-like 
directive. In forty-seven of the seventy-three Supreme Court cases in the 
Study, the Court embraced a rule-like directive to guide future courts and 
law enforcement officers. In twenty-six cases, the Court selected a stan-
dard-like directive. It appears, therefore, that the Court frequently pro-
vides the kind of relatively straightforward guidance that can assist lower 
courts in reaching conclusions the Court will deem correct in future 
cases. 

Finally, among the seventy-three Supreme Court cases, the majority 
invoked some form of positive law in thirteen decisions to support its 
ultimate conclusions. In other cases in the data set, the Court ignored 
relevant positive law or explicitly rejected its use as a guide to the 
Court’s determination of whether government conduct was reasonable. 
The circumstances in which the Court embraced or rejected the use of 
positive law reveal four contexts in which the Court has considered the 
significance of some form of positive law. First, when no Supreme Court 
precedent clearly governs the issue in question, the Court tends to look to 
common law and statutes at the time of ratification to determine whether 
the Framers would have considered the government’s conduct to be an 
unlawful search or seizure.223  Second, as I have described in some detail 
above, the Court in 2012 rehabilitated the property-based approach to 
determining the applicability of the Fourth Amendment.224 Third, the 
Court has, on occasion, considered broad patterns of state and local law 
to inform its analysis. Fourth, the Court has typically judged the positive 
law of the particular jurisdiction in which challenged government con-
duct arose to be irrelevant. 

The Court’s willingness to rely on the first sort of positive law, late 
eighteenth-century common law and statutes, is likely to increase the co-
herence of Fourth Amendment law only marginally at best. In the past 
twenty years, the Court has deeply explored the state of the law at the 
time of ratification to inform its Fourth Amendment analysis on only a 
handful of occasions.225 The Court’s decisions suggest it is willing to 
engage in detailed analysis of the law during the founding era only when 
it believes that body of law might provide insight on the Framers’ dispo-
sition on the particular issue before the Court, rather than for guidance on 
broader principles underlying the adoption of the Fourth Amendment.226 

This alone limits the class of cases in which the Court would be likely to 

223 Virginia v. Moore, 553 U.S. 164, 168 (2008); Atwater v. City of Lago Vista, 532 U.S. 
318, 326–27 (2001); Wyoming v. Houghton, 526 U.S. 295, 299–300 (1999). 

224 See supra notes 60–67 and accompanying text. 
225 See Moore, 553 U.S. at 168; Atwater, 532 US. at 326–27; Houghton, 526 U.S. at 

299–300. 
226 Tracey Maclin, Let Sleeping Dogs Lie: Why the Supreme Court Should Leave Fourth 

Amendment History Unabridged, 82 B.U. L. REV. 895, 897 (2002). 
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undertake significant analysis of the law at the time of ratification.227 

Additionally, because positive law, even at a particular point in history, 
is not a monolith, but is likely to be in a state of some conflict,228 lower 
courts are unlikely to be able to draw on this body of law to make consis-
tent judgments about the Fourth Amendment’s requirements. Ultimately, 
in each of the cases in which the Court has undertaken extensive exami-
nation of eighteenth-century law in the past twenty years, the Court sup-
plemented its historical analysis with open-ended balancing,229 either 
because the Court explicitly found the law at the time of ratification pro-
vided no clear answer to the issue in question,230 or because it apparently 
lacked the courage of its stated conviction that eighteenth century law 
provided a clear answer.231 

The second kind of positive law on which the Court relies, the reha-
bilitated property approach to determining the applicability of the Fourth 
Amendment, certainly has some potential to enhance the consistency and 
predictability of Fourth Amendment law. As I have described above, Jus-
tice Scalia’s majority aptly asserted in Florida v. Jardines that a benefit 
of using property rights as a baseline for determining the contours of 
Fourth Amendment protection is that it “keeps easy cases easy.”232 That 
is not to suggest that this approach eliminates all complexity or uncer-
tainty from Fourth Amendment analysis. First, the model relies on prop-
erty concepts only to determine the threshold question of whether 
government conduct constitutes a Fourth Amendment search. It does not 
purport to answer the question of whether such conduct, if it does impli-

227 For example, the law at the time of ratification would not have addressed issues re-
lated to technologies developed in the twentieth and twenty-first centuries. See, e.g., Riley v. 
California, 134 S. Ct. 2473, 2484 (2014) (noting that the Court balances the government’s 
need to advance legitimate law enforcement interests against the severity of privacy intrusions 
in cases in which the law at the time of founding provides no clear answer, and moving di-
rectly to such balancing in case involving the constitutionality of searching the digital contents 
of cell phones incident to arrest). 

228 See Atwater, 532 U.S. at 332 (noting “disagreement, not unanimity” among jurists and 
commentators from the founding era on the issue in question). 

229 See Moore, 553 U.S. at 171–76; Atwater, 532 U.S. at 345–54; Houghton, 526 U.S. at 
303–07. 

230 Moore, 553 U.S. at 170–71. 
231 Houghton, 526 U.S. at 311 n.3 (Stevens, J., dissenting) (“To my knowledge, we have 

never restricted ourselves to a two-step Fourth Amendment approach wherein the privacy and 
governmental interests at stake must be considered only if 18th-century common law ‘yields 
no answer.’ Neither the precedent cited by the Court, nor the majority’s opinion in this case, 
mandate that approach. In a later discussion, the Court does attempt to address the contempo-
rary privacy and governmental interests at issue in cases of this nature. Either the majority is 
unconvinced by its own recitation of the historical materials, or it has determined that consid-
ering additional factors is appropriate in any event.”) (citations omitted). 

232 Florida v. Jardines, 133 S. Ct. 1409, 1417 (2013). 
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cate the Fourth Amendment, is reasonable.233 Second,  reference to prop-
erty concepts does not necessarily mean even the initial inquiry will be 
easy in every case. As the Court declared in Jones, when the government 
has not physically intruded into a constitutionally protected area to gather 
information, constituting a per se search under the property approach, 
reliance on Katz’s reasonable expectations of privacy test will still be 
necessary.234 Furthermore, the question of whether the government has 
physically intruded into a constitutionally protected area can itself be dif-
ficult to answer. Although the Jardines majority declared that the prop-
erty-based formula for determining whether a Fourth Amendment search 
has occurred “render[ed] the case a straightforward one,”235 the Court 
was divided five to four on the question of whether a police officer with 
a drug-sniffing dog has an implicit license to enter the curtilage of a 
home for a brief period of time and, thus, whether such conduct consti-
tuted a search. Nonetheless, this approach does seem to have the poten-
tial to provide greater clarity to the law than an approach entirely 
dependent on assessment of what constitutes a reasonable expectation of 
privacy, more susceptible, in practice, to manipulation based on the sub-
jective preferences of Supreme Court Justices.236 Overall, the Court has 
relied on this approach three times since 2012.237 

The Court has also, on occasion, looked to broad, nationwide pat-
terns in contemporary law to support its conclusions on Fourth Amend-
ment issues. During the twenty-year period I reviewed, the Court relied 
on significant trends in state or municipal law to bolster its determina-
tions on several occasions. In Missouri v. McNeely, in which the Court 
rejected an argument that the fact of dissipation of alcohol in the blood 
creates a per se exigency justifying departure from the warrant require-
ment, the Court asserted that it was “notable” that most states either 
placed significant restrictions on non-consensual blood testing or prohib-
ited the practice entirely.238 Likewise, in Maryland v. King, the Court, in 
upholding a law permitting collection of DNA samples from some ar-

233 See U.S. v. Jones, 132 S. Ct. 945, 954 (2012) (finding that the government had for-
feited its alternative argument that the government’s conduct was reasonable for Fourth 
Amendment purposes even if it did constitute a Fourth Amendment search). 

234 Id. at 953. 
235 Jardines, 133 S. Ct. at 1414. 
236 See Jones, 132 S. Ct. at 962 (Alito, J., concurring) (noting that judges applying Katz 

are apt to “confuse their own expectations of privacy with those of the hypothetical reasonable 
person to which the Katz test looks”); Minnesota v. Carter, 525 U.S. 83, 97 (1998) (Scalia, J., 
concurring). 

237 Grady v. North Carolina, 135 S. Ct. 1368, 1370 (2015); Jardines, 133 S. Ct. at 1414; 
Jones, 132 S. Ct. at 953. In two other cases, the Court vacated and remanded for reconsidera-
tion in light of Jones. Cuevas-Perez v. United States, 132 S. Ct. 1534 (2012); Pineda-Moreno 
v. United States, 132 S. Ct. 1533 (2012). 

238 Missouri v. McNeely, 133 S. Ct. 1552, 1566 n.9 (2013) (listing states that impose such 
restrictions). 
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restees, found it significant that most states and the federal government 
had similar laws.239 In Hiibel v. Sixth Judicial District Court of Nevada, 
the Court also found it worth observing that that many states had stop-
and-identify statutes, that the Model Penal Code includes such a provi-
sion, and that the laws had roots in early English vagrancy laws.240 In 
Atwater v. City of Lago Vista, after examining the common law during 
the founding era, the Court assessed the laws of contemporary American 
jurisdictions in aid of its determination of whether a rule against misde-
meanor arrests other than for breach of the peace had become “woven 
. . . into the fabric of American law” after the founding era.241 In re-
jecting that notion, the Court observed that all fifty states and the District 
of Columbia allowed warrantless misdemeanor arrests without breach of 
the peace.242 Finally, in Chandler v. Miller, the Court observed that 
Georgia was the only state that conditioned candidacy for public office 
on a drug test.243 Notably, in each of these cases, the Court interpreted 
the scope of the Fourth Amendment’s protections as being consistent 
with the trend it had observed. 

Yet the Court has tended to ignore trends in American law when 
those trends fail to support the Court’s interpretation of the Fourth 
Amendment. For example, in Heien v. North Carolina, the Court men-
tioned several nineteenth-century cases to reinforce its conclusion that a 
police officer’s reasonable mistake of law can provide a legitimate basis 
for a detention.244 Yet in so doing, the Court neglected to mention the 
dominant twentieth-century common law position rejecting that no-
tion,245 despite the petitioner’s having made the Court aware of that 
fact.246 In City of Los Angeles v. Patel, in finding an ordinance requiring 
hotel operators to make their registers available for inspection, without 
an opportunity for pre-compliance review, to be unconstitutional, the 
Court ignored similar municipal laws in at least forty-one states.247 In 
Samson v. California,248 the Court went further. Despite the fact that 
“with only one or two arguable exceptions,” neither the federal govern-
ment nor any other state besides California subjected parolees to suspi-

239 Maryland v. King, 133 S. Ct. 1958, 1968 (2013). 
240 542 U.S. 177, 182–83 (2004). 
241 532 U.S. 318, 340 (2001) (citing Wilson v. Arkansas, 514 U.S. 927, 933 (1995)). 
242 Id. at 344. 
243 520 U.S. 305, 309 (1997). 
244 135 S. Ct. 530, 537 (2014). 
245 RESTATEMENT (SECOND) OF TORTS § 121 cmt. i (AM. LAW INST. 1965) (stating that an 

officer’s mistake of law, other than as to the legitimacy of a statute or ordinance, cannot justify 
an arrest); RESTATEMENT (FIRST) OF TORTS § 121 cmt. i. (AM. LAW INST. 1934). 

246 Brief for Petitioner at 15, Heien v. North Carolina, 135 S. Ct. 530 (2014), 2014 
WL2601475. 

247 135 S. Ct. 2443, 2460 (Scalia, J., dissenting) (2015). 
248 547 U.S. 843 (2006). 
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cionless searches,249 the Court found that near consensus to be of “little 
relevance.”250 

Importantly, it is not easy to support all of the Court’s choices with 
reference to the priorities Professor Kerr outlined for determining 
whether positive law should be relevant to Fourth Amendment analysis. 
For example, Kerr observed that a positive law model would be inappro-
priate in a case in which the law in question was designed to advance an 
interest unrelated to privacy against intrusions by criminal investiga-
tors.251 Yet laws requiring reasonable suspicion to justify the search of a 
parolee, which the Samson Court deemed irrelevant, were certainly in-
tended to protect privacy interests. It is difficult to escape the conclusion 
that the Court has, at least to some extent, invoked broad trends in con-
temporary American law when those trends support the Court’s inclina-
tions, but that it has either ignored those trends or declared them 
irrelevant when they contradict the Court’s preferences. 

Lastly, the Court has fairly consistently rejected the idea that the 
law of the particular jurisdiction in which challenged conduct occurred 
should define the contours of Fourth Amendment protection. Virginia v. 
Moore, in which the Court rejected the argument that Virginia’s choice 
to prohibit arrest for certain misdemeanor offenses rendered arrests in 
contravention of the law unconstitutional, typifies this approach. As the 
Moore Court asserted, “[W]hether or not a search is reasonable within 
the meaning of the Fourth Amendment’. . .has never ‘depend[ed] on the 
law of the particular State in which the search occurs.’”252  In Whren v. 
United States as well, the Court dismissed an argument that police of-
ficers acted unreasonably for Fourth Amendment purposes when they 
stopped a car in contravention of local rules restricting the circumstances 
in which plainclothes officers could conduct traffic stops.253 

There is one notable exception to the Court’s tendency to disregard 
the law of the jurisdiction in question; the Court does, of course, consider 
the jurisdiction’s choice to classify conduct as criminal as relevant to its 
Fourth Amendment analysis. Thus, in both Atwater and Moore, the Court 
ruled arrests valid because police in each case had probable cause to 
believe a crime had been committed.254 Likewise, in Illinois v. McAr-

249 Id. at 863 (Stevens, J., dissenting). 
250 Id. at 855. 
251 See Kerr, Four Models of Fourth Amendment Protection, supra note 89, at 533. To be 

sure, Professor Kerr’s analysis applied explicitly only to the threshold question of whether 
government conduct constitutes a search. Nonetheless, one can reasonably apply the priorities 
he espoused for determining the relevance of positive law to inquiries into the reasonableness 
of conduct already determined to implicate the Fourth Amendment as well. 

252 553 U.S. 164, 172 (2008) (quoting California v. Greenwood, 486 U.S. 35, 43 (1988)). 
253 517 U.S. 806, 815 (1996). 
254 Moore, 553 U.S. at 171; Atwater, 532 U.S. at 354. 
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thur, the Court considered the fact that Illinois treated possession of ma-
rijuana as a criminal offense in assessing the state’s interests in 
preventing a suspect from entering his home while police sought a war-
rant.255 The McArthur Court distinguished Welsh v. Wisconsin,256 in 
which the Court had held Wisconsin lacked sufficient interest to justify 
warrantless entry into a suspect’s home based on the possible loss of 
evidence, in part because the state treated a first offense for driving under 
the influence as a civil infraction. 

Ultimately, other than the Court’s recent use of property concepts to 
determine what constitutes a Fourth Amendment search, the Court’s reli-
ance on positive law has been either haphazard, limited in its potential 
clarifying effect, or both. A more consistent, principled basis for drawing 
on positive law to inform the Court’s interpretation of the Fourth 
Amendment might well contribute to a more coherent body of Fourth 
Amendment law.257 

CONCLUSION 

The results of this Study do not suggest that Fourth Amendment law 
requires no further refinement or reform. Scholars who have attacked the 
Supreme Court’s Fourth Amendment jurisprudence as incoherent have 
tended also to have substantive critiques of the Court’s approach that 
have been at least partly independent of the clarity, or lack thereof, of the 
Court’s rulings. This Article does not address arguments that contempo-
rary Fourth Amendment law fails, regardless of its coherence, to advance 
substantive values the Amendment should promote. 

Nonetheless, a large portion of critical commentary on Fourth 
Amendment law has revolved, at least in part, around the notion that 
Fourth Amendment law is a mess because the Supreme Court’s Fourth 
Amendment jurisprudence gives insufficient guidance for lower courts to 
be able to figure out what the Supreme Court believes the Fourth 
Amendment requires. This systematic study gives some additional con-
text for evaluating those assertions. The results show that, in recent de-
cades, lower courts have gotten the “right” answers to Fourth 
Amendment questions more often than not, even on the kinds of com-
plex, divisive issues the Supreme Court chooses to review. Because 

255 531 U.S. 326, 336 (2001). 
256 466 U.S. 740 (1984). 
257 This is not to suggest that such a model would have no shortcomings. For example, as 

Christopher Slobogin has conceded, reliance on surveys or, by implication, positive law, “does 
smack of putting search and seizure law up for a vote, which runs against the constitutional 
grain.” See Christopher Slobogin, Proportionality, Privacy, and Public Opinion: A Response 
to Kerr and Swire, 94 MINN. L. REV. 1588, 1601–02 (2010); see also Richard M. Re, The 
Positive Law Floor, 129 HARV. L. REV. F. 313, 329–30 (2016) (arguing that a positive law 
model would tend to devalue minority rights). 
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straightforward issues that lower courts regularly confront are under-
represented on the Supreme Court’s docket, these results inevitably un-
derstate the degree to which clear declarations on the Fourth 
Amendment’s requirements have allowed lower courts routinely to reach 
uncontroversially correct conclusions. 

Moreover, the performance of lower courts on Fourth Amendment 
issues is roughly equivalent to the performance of lower courts in gen-
eral, as evidenced by comparison to other studies that have tracked the 
performance of federal courts of appeals for other purposes. In addition 
to this, Fourth Amendment cases make up a small portion not only of the 
Court’s overall docket, but also of its criminal procedure docket. The 
Court also does not appear to feel compelled to review Fourth Amend-
ment issues at a rate dramatically disproportionate to the rate at which it 
addresses other important, discrete constitutional questions. 

For all of the reasons I have described above, this Study can provide 
only a coarse estimate of the relative coherence of Fourth Amendment 
law. The results, however, make far more plausible than the scholarly 
consensus would suggest the notion that the Supreme Court is already 
giving sufficiently clear direction to lower courts for those courts to 
reach consistent, correct results most of the time. For those motivated 
primarily by perceived incoherence in Fourth Amendment law to devise 
majestic new interpretive schemes, the Study provides a basis for quali-
fied skepticism of the necessity of such theoretical novelties. Finally, for 
one interested in enhancing the coherence of Fourth Amendment law, the 
results give some indication that the Court should issue bright-line rules 
in Fourth Amendment cases if it hopes to increase the odds of lower 
courts reaching the right answers when they confront Fourth Amendment 
questions in the future. 
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	-
	-
	-
	-
	-
	-

	“correctly” as determined by the Supreme Court’s ultimate resolution would not necessarily prove that Supreme Court decision-making led those lower courts to reach the “right” result. Rather, it could be the case that the weight of lower court decision-making influenced the Supreme Court’s disposition of Fourth Amendment issues. For reasons I will discuss in Part II, however, I believe that lower court decisions consistent with the Supreme Court’s ultimate resolution are an indication of the coherence and c
	-
	-


	I. PREVIOUS SCHOLARSHIP 
	The complaint that the Supreme Court’s Fourth Amendment jurisprudence is incoherent is longstanding and widely accepted by legal scholars. For decades, authors have characterized the Court’s pronouncements on the Fourth Amendment as “illogical, inconsistent with prior holdings, and, generally, hopelessly confusing”; “a mass of contradictions and obscurities”; “an embarrassment”; “arbitrary, unpredictable, and often border[ing] on incoherent”; “lack[ing] a coherent explanation”; and “subjective, unpredictabl
	-
	-
	1
	-
	2
	3
	4
	-
	5
	6 

	An assertion that the Court’s holdings have been incoherent has at least three possible meanings, and authors often fail to parse out the distinctions among those meanings when critiquing the Court’s rulings. First, a claim of incoherence might mean the Supreme Court’s Fourth Amendment jurisprudence bears no logical relationship to the text of the Fourth Amendment or to the intended functions of the Fourth Amendment at the time it was adopted. Second, the claim might mean the directives the Supreme Court is
	-
	-
	-

	might mean that, although the individual directives the Court has issued give clear guidance to Courts and law enforcement when dealing with the precise situations governed by those directives, the Court has not articulated a sufficiently clear set of overarching Fourth Amendment principles to guide lower courts when those courts are confronted with novel Fourth Amendment problems. 
	The second two kinds of incoherence are conceptually distinct from the first; it would be possible to establish clear directives that offer useful guidance for law enforcement officers and courts in recurring factual scenarios even if those directives bear no relationship to any reasonable contemporary interpretation of the Fourth Amendment’s text or to original understandings of its meaning, and it would be possible to craft an internally consistent precedential framework for solving new Fourth Amendment p
	-
	-
	-
	-
	-
	-
	-

	The Fourth Amendment contains two independent clauses. The first, the Reasonableness Clause, prohibits unreasonable searches and seizures. The second, the Warrant Clause, describes the requirements for obtaining a valid warrant. The relationship between these two clauses is unclear from the text of the Amendment alone. It is possible to construe the requirements of the Warrant Clause as implicitly delineating the conditions for the reasonableness of any search or  Alternatively, one might read reasonablenes
	7
	8
	9
	seizure.
	10
	-
	-
	Clause.
	11 

	10 See, e.g., California v. Acevedo, 500 U.S. 565, 581–82 (1991) (Scalia, J., concurring); Ricardo J. Bascuas, Property and Probable Cause: The Fourth Amendment’s Principled Protection of Privacy, 60 RUTGERS L. REV. 575, 595–97 (2008). 
	-

	11 Bascuas, supra note 10, at 596–97. 
	valid warrant when the government seeks a warrant, but it does not modify the Reasonableness  Nonetheless, by the middle of the twentieth century, the prevailing view on the Supreme Court was that the Warrant Clause does modify the Reasonableness Clause and that, “subject only to a few specifically established and well-delineated exceptions,” a warrant is required to render any search or seizure  Under this view, warrants issued by neutral judicial officers are necessary to protect citizens against potentia
	-
	Clause.
	12
	-
	-
	-
	13
	reasonable.
	14
	-
	15 

	Prominent commentators have long argued that not only does the text of the Fourth Amendment not require the government to obtain warrants in all, or almost all, cases to render its searches and seizures reasonable, but that the Amendment’s history also suggests the Framers did not favor the broad use of  Rather, the historical context in which the Amendment was conceived may reveal that the Framers intended the Warrant Clause as a mechanism for ensuring that the use of warrants would be a relative rarity. T
	-
	-
	warrants.
	16
	period.
	17
	18
	-
	-
	suspicion.
	19
	20
	-
	beyond.
	21

	12 See, e.g., id. 
	13 Katz v. United States, 389 U.S. 347, 357 (1967). 
	14 See, e.g., Acevedo, 500 U.S. at 582 (Scalia, J., concurring) (noting that this view had prevailed “at least rhetorically” by the late 1960s). 
	15 Johnson v. United States, 333 U.S. 367, 369 (1948). 
	16 See, e.g., TELFORD TAYLOR, TWO STUDIES IN CONSTITUTIONAL INTERPRETATION 38–44 (1969); Bradley, supra note 2, at 1486; Amar, supra note 3, at 759, 774–75. 
	17 See, e.g., Sam Kamin & Justin Marceau, Double Reasonableness and the Fourth Amendment, 68 U. MIAMI L. REV. 589, 597 (2014). 
	18 See Amar, supra note 3, at 772–73. 
	19 Stanford v. Texas, 379 U.S. 476, 481 (1965) (“Vivid in the memory of the newly independent Americans were those general warrants known as writs of assistance under which officers of the Crown had so bedeviled the colonists. The hated writs of assistance had given customs officials blanket authority to search where they pleased for goods imported in violation of British tax laws.”); Kamin & Marceau, supra note 17, at 597 (“In drafting the Fourth Amendment the founders were reacting in large part against t
	-
	-

	20 See Amar, supra note 3, at 777–78. 
	21 See id. at 772–74. The Supreme Court developed the exclusionary rule for federal cases only in 1914. Weeks v. United States, 232 U.S. 383 (1914). 
	warrant, however, citizens in the early days of the Republic whose persons, homes, papers, or effects had been subjected to government searches or seizures would have a chance to convince a jury that the government officer’s conduct had been unreasonable and to recover  Thus, warrants were long seen as instruments by which government officers could escape civil liability, not as a means of protecting individual  This context has led some to conclude that the Supreme Court’s insistence on a presumptive warra
	-
	damages.
	22
	-
	rights.
	23
	-
	24 

	What is the effect of the Court’s regular insistence on a presumptive warrant requirement? Despite this insistence, the Court’s decisions suggest it adheres to its rhetoric only in the breach. Much of the Court’s Fourth Amendment decision-making, in fact, has been dedicated to crafting exceptions to the warrant requirement, and it is clear today that government searches conducted without warrants vastly outnumber those conducted with a  In recent years, some of the Court’s decisions have frankly acknowledge
	-
	-
	-
	warrant.
	25
	-
	26
	trajectory.
	27

	22 Amar, supra note 3, at 774. 
	23 See id. at 774–75, 778; see also TAYLOR, supra note 16, at 43. 
	24 Coolidge v. New Hampshire, 403 U.S. 443, 492 (1971) (Harlan, J., concurring) (quoting TAYLOR, supra note 16, at 23–24). An early proponent of this theory noted that, “[f]ar from looking at the warrant as a protection against unreasonable searches, [the framers] saw it as an authority for unreasonable and oppressive searches, and sought to confine its issuance and execution in line with the stringent requirements . . . .” TAYLOR, supra note 16, at 41. The most prominent exposition of the theory has been b
	-
	-
	-

	25 See, e.g., California v. Acevedo, 500 U.S. 565, 582–83 (1991) (Scalia, J., concurring); see also Bradley, supra note 2, at 1473–75. 
	26 See, e.g., Fernandez v. California, 134 S. Ct. 1126, 1132–33 (2014) (“The Fourth Amendment prohibits unreasonable searches and seizures and provides that a warrant may not be issued without probable cause, but ‘the text of the Fourth Amendment does not specify when a search warrant must be obtained’ . . . ‘the ultimate touchstone of the Fourth Amendment is reasonableness’.”) (citations omitted). 
	-

	27 See, e.g., Cynthia Lee, Package Bombs, Footlockers, and Laptops: What the Disappearing Container Doctrine Can Tell Us About the Fourth Amendment, 100 J. CRIM. L. & CRIMINOLOGY 1403, 1407 (2010). 
	-

	Court sometimes continues to adhere to the mythology that virtually all government searches and seizures require warrants to be 
	reasonable.
	28 

	The reason for the stark dichotomy between the Court’s stated warrant requirement and its actual holdings that government actors do not usually need warrants to justify searches and seizures is fairly straightforward: a broad warrant requirement would be  Actual enforcement of the Court’s rhetoric would prohibit the government from engaging in a great deal of conduct that both society and all Supreme Court Justices regard as essentially  Some observers have argued that the tension between the Court’s regula
	-
	-
	unworkable.
	29
	-
	reasonable.
	30
	-
	-
	conduct.
	31 

	In fact, the Court has dealt with that tension in part through a strained definition of the seemingly straightforward concept of what constitutes a search in the first instance. Using the test from Katz v. United States, which defines government conduct as constituting a search only when the government infringes on an expectation of privacy that “society is prepared to recognize as ‘reasonable,’” the Court has concluded that a wide range of activities that clearly constitute “searches” as the word is common
	-
	32
	searches.
	33

	28 See, e.g., City of Los Angeles v. Patel, 135 S. Ct. 2443, 2451–52 (2015) (noting that the Court has repeatedly held that “‘searches conducted outside the judicial process, without prior approval by [a] judge or [a] magistrate [judge], are per se unreasonable . . . subject only to a few specifically established and well-delineated exceptions’”) (citing Katz v. United States, 389 U.S. 347, 357 (1967)); City of Ontario v. Quon, 560 U.S. 746, 760 (2010) (accepting that “as a general matter, warrantless searc
	-
	-
	-

	29 This is true at least in the absence of streamlined procedures for obtaining warrants in every jurisdiction, including twenty-four hour availability of magistrates. See Bradley, supra note 2, at 1475, 1492–93. 
	30 Id., at 1475. 
	31 See, e.g., California v. Acevedo, 500 U.S. 565, 582–83 (1991) (Scalia, J., concurring) (“There can be no clarity in this area unless we make up our minds, and unless the principles we express comport with the actions we take.”); Bradley, supra note 2, at 1475 (“By its continued adherence to the warrant requirement in theory, though not in fact, the Court has sown massive confusion among the police and lower courts.”). 
	-

	32 Katz, 389 U.S. at 361 (Harlan, J., concurring). 
	33 Amar, supra note 3, at 768–69. 
	activities include government intrusion into and observation of activities in an open field, scrutiny of a home’s curtilage with the naked eye from an airplane or a helicopter, and any other observation of persons or items in “plain view” that government agents make from a lawful vantage point, at least with the naked eye. While designating this kind of conduct a non-search, and thus, not subject to the requirements of the Fourth Amendment, might be a convenient way to avoid the ostensible rule that virtual
	34
	35
	-
	36
	imperatives.
	37 

	In sum, according to this line of argument, by misreading text and history to arrive at the conclusion that Fourth Amendment searches and seizures almost always require warrants to be reasonable, the Supreme Court has asserted a rule to which it cannot practically adhere. The disjunction between the Court’s rhetoric and its actual holdings, as well as the linguistic distortions in which the Court has engaged to sustain partially an illusion of consistency between theory and practice, has resulted in an inco
	-
	-

	Without necessarily tying the asserted confusing state of Fourth Amendment law to the Court’s misreading of text and history, other authors have also claimed that the Court’s jurisprudence is contradictory and  Frequently, these authors have based their arguments, at least in part, on the indeterminacy of the Katz test for deciding the threshold question of Fourth Amendment applicability—whether government conduct impinges on an expectation of privacy that society is prepared to recognize as  In short, acco
	-
	incoherent.
	38
	-
	-
	reasonable.
	39

	34 Oliver v. United States, 466 U.S. 170 (1984). 
	35 Florida v. Riley, 488 U.S. 445, 450–51 (1989); California v. Ciraolo, 476 U.S. 207, 215 (1986). 
	36 Arizona v. Hicks, 480 U.S. 321 (1987). 
	37 See Amar, supra note 3, at 768–69 (asserting that the Court’s “word games are unconvincing and unworthy”). 
	-

	38 See, e.g., CHRISTOPHER SLOBOGIN, PRIVACY AT RISK: THE NEW GOVERNMENT SURVEILLANCE AND THE FOURTH AMENDMENT 21–22 (2007) (praising the balancing approach the Court prescribed in Terry v. Ohio, but asserting that, in practice, the Court has used the process as a “smoke screen for an ad hoc agenda,” which has turned Fourth Amendment law into “mess,” both “in the sense that police and courts have a hard time mastering it,” and “normatively, in the sense that it does not reflect society’s core values”); Danie
	-
	-

	39 See, e.g., Minnesota v. Carter, 525 U.S. 83, 97 (1998) (Scalia, J., concurring) (referring to Katz as a “notoriously unhelpful test”); ROBERT M. BLOOM, SEARCHES, SEIZURES, AND WARRANTS 46 (2003) (“How do we know what society is prepared to accept as reasonable? Because there is no straightforward answer to this question, ‘reasonable’ has largely come to mean what a majority of the Supreme Court Justices says is reasonable.”); Solove, supra note 38, at 1512 (citing with approval authors who have attacked 
	-
	-

	thought, while the Court claims to use an external referent to gauge the scope of the Amendment’s protections, in practice, Supreme Court Justices have simply decided Fourth Amendment cases based on their own conceptions of what constitute reasonable expectations of privacy, and they have done so in an ad hoc, unpredictable 
	-
	manner.
	40 

	In response to the perceived chaos of Fourth Amendment law, numerous scholars have devised comprehensive interpretive schemes to direct the Court’s process in future cases. Frequently, a commentator’s goal in constructing such a theory has been broader than mere clarification of the law; authors have often hoped, also, to promote substantive values they believe current doctrine fails to advance sufficiently. For example, several scholars have recommended greater reliance on positive law to determine the con
	-
	-
	-
	-
	Amendment.
	41
	necessary.
	42 

	Christopher Slobogin has argued that the Court should use objective criteria to assess the intrusiveness of various kinds of government conduct, both in deciding the threshold question of whether government conduct implicates the Fourth Amendment under Katz and in evaluating the individual rights side of the balance to determine whether conduct that qualifies as a Fourth Amendment search or seizure is ultimately reasonable. Specifically, Slobogin prescribed the use of positive law to evaluate society’s view
	-
	-
	-
	43
	-
	autonomy.
	44
	surveys.
	45 

	Most recently, William Baude and James Y. Stern promoted a positive law model for determining whether government conduct constitutes a search or  Under this rubric, government conduct would implicate the Fourth Amendment whenever government actors engage in investigative activity that would be illegal if performed by “a similarly 
	-
	seizure.
	46
	-

	Seizure, and the Positive Law: Expectations of Privacy Outside the Fourth Amendment, 84 J. CRIM. L. & CRIMINOLOGY 249, 251 (1993). 
	40 Id. at 280–81. 
	41 Id. at 251–52. 
	42 Id. 
	43 SLOBOGIN, supra note 38, at 32?35. 
	44 Id. at 33. 
	45 Id. 
	46 Baude & Stern, supra note 6, at 1825–26. 
	situated private actor.” Like Yeager and Slobogin, Baude and Stern would look to tort law, criminal law, and any other generally applicable law to make this  Unlike Yeager or Slobogin, however, Baude and Stern would use a positive law model to replace, rather than to supplement (Yeager) or refine (Slobogin) Katz’s privacy Unlike Slobogin, Baude and Stern would use positive law to decide only the threshold question of Fourth Amendment applicability, not to assess the reasonableness of conduct already determi
	47
	determination.
	48
	inquiry.
	49 
	seizure.
	50 

	Despite the variations in their theories, each of these authors advocated reference to positive law at least in part to provide greater clarity to what he perceived as a chaotic field of law. For Yeager, a crucial benefit of a positive law model is that it makes the law more predictable, rectifying Katz’s “dismal failure” in that  For Slobogin, the use of positive law to measure intrusiveness is part of a scheme to clean up the “mess” of Fourth Amendment law, in the sense that, in its current state, police 
	-
	-
	regard.
	51
	-
	52
	model.
	53 

	To be sure, each of these authors also believed his model would promote important substantive values he believed contemporary doctrine failed to address. For Yeager, a positive law model would not only provide a “concrete inventory of expectations” that would make Fourth Amendment law more predictable, but it would also result in enhanced privacy protection as compared with the “stingy conception of privacy” the Court had developed under Katz. Slobogin hoped not only to make Fourth Amendment law easier for 
	-
	54
	55
	-
	56
	57
	-

	47 Id. at 1825. 48 Id. 49 Id. at 1829–31. 50 Id. at 1832. 51 Yeager, supra note 39, at 251–52. 52 SLOBOGIN, supra note 38, at 22. 53 Baude & Stern, supra note 6, at 1850. 54 Yeager, supra note 39, at 251–52. 55 SLOBOGIN, supra note 38, at 22. 56 Baude & Stern, supra note 6, at 1837–41. 57 Id. at 1845–50. 
	ative institutional strengths of legislatures; and because it is able to protect a range of social values that includes, but is not limited to, privacy. Nonetheless, increasing the coherence of the field was a clear goal of each of these commentators. 
	58
	-
	59

	To some extent, the Supreme Court embraced a version of the positive law model in 2012 in United States v. . In Jones, Justice Scalia’s majority rehabilitated the property-based approach to determining the applicability of the Fourth Amendment from Olmstead v. United . Although the Katz Court had declared that approach to be discredited, the Jones Court asserted that Katz’s privacy test had been intended to supplement rather than to supplant . Under this new regime, the Court looks first to a simple formula
	-
	Jones
	60
	-
	States
	61
	-
	62
	Olmstead
	63
	-
	search.
	64
	Amendment.
	65
	-
	66 

	Of the three positive law models I have summarized, the Jones rubric most closely resembles Yeager’s proposal, which would look first to positive law and would use Katz in cases in which the positive law provides no clear answer. Nonetheless, the Court’s new approach differs from Yeager’s framework in important ways. First, the Jones model invokes only property law concepts to inform the inquiry, as compared with the much broader array of positive law sources on which Yeager would draw. Second, Scalia’s maj
	-
	-
	-
	question.
	67 

	58 Id. at 1821. 
	59 Id. at 1857. 
	60 132 S. Ct. 945 (2012). 
	61 277 U.S. 438 (1928). 
	62 Katz v. United States, 389 U.S. 347, 353 (1967). 
	63 Jones, 132 S. Ct. at 949–51. 
	64 Id. at 950 n.3. 
	65 Id. at 953. 
	66 Florida v. Jardines, 133 S. Ct. 1409, 1417 (2013). 
	67 See Baude & Stern, supra note 6, at 1835 (noting that Scalia’s majority opinions in Jones and Jardines did not cite any statutes or judicial decisions on property law from the relevant jurisdictions and that the majority never even used the word “trespass” in Jardines, relying only on the concept of “physical intrusion”). 
	Numerous other scholars motivated at least in part by a desire to increase the coherence of Fourth Amendment decision-making have advanced a wide variety of innovative approaches to interpreting the Amendment’s requirements. For example, Christopher Solove has argued the Court should abandon Katz’s reasonable-expectations-of-privacy test for determining whether government conduct implicates the Fourth Amendment in favor of a test that would expand Fourth Amendment coverage to any situation in which governme
	-
	-
	-
	-
	68
	-
	69
	70
	privacy.
	71
	question.
	72
	-
	Amendment.
	73
	-
	74 

	Thomas Clancy catalogued five models the Supreme Court uses to evaluate Fourth Amendment problems: a warrant preference model, an individualized suspicion model, a totality of the circumstances test, a balancing test, and a hybrid that gives conclusive weight to the common law. According to Clancy, because the Court has failed to develop a hierarchy for choosing among these models, its jurisprudence has been inconsistent and internally  Because Clancy believed the Court had “failed to provide meaningful gui
	-
	75
	contradictory.
	76
	77
	-
	applies.
	78
	-

	68 Solove, supra note 38, at 1514. 69 Id. at 1534. 70 Id. at 1529, 1534. 71 Id. at 1521. 72 Id. at 1511, 1528–29. 73 Id. at 1514, 1520. 74 Id. at 1512 (citation omitted). 75 Thomas K. Clancy, The Fourth Amendment’s Concept of Reasonableness, 2004 UTAH 
	L. REV. 977, 978 (2004). 76 Id. at 978, 1023. 77 Id. at 978, 1043. 78 Id. at 1043. 
	ommended that an individualized suspicion model should be at the top of the Fourth Amendment hierarchy, followed by a warrant preference rule for limited classes of  Only when necessary to a “strong governmental interest” would departure from these models be Clancy recommended his approach not only as a means of providing coherence to a field riddled with inconsistency and unpredictability, but also because he believed the current framework had failed to protect citizens against “ever expanding governmental
	cases.
	79
	-
	permissible.
	80 
	-
	-
	81 

	For some scholars, remedying the incoherence of Fourth Amendment law has been the paramount goal, as opposed to one among many aims in reconstructing Fourth Amendment doctrine. According to Craig Bradley, “the fundamental problem with [F]ourth [A]mendment law is that it is confusing.” In Bradley’s view, the primary reason for the incoherence of contemporary Fourth Amendment law is the dichotomy between the Court’s stated adherence to a warrant requirement and its regular departure from that supposed rule in
	-
	82
	-
	-
	practice.
	83
	emergency.
	84
	-
	-
	facts.
	85
	86
	-
	cases.
	87

	79 Id. at 1028–29. 
	80 Id. at 1029. 
	81 Id. at 1043. 
	82 Bradley, supra note 2, at 1472. 
	83 Id. at 1475. 
	84 Id. at 1471. 
	85 Id. at 1488. Such an approach would, in Bradley’s estimation, provide greater clarity than the Court’s use of numerous, ostensibly bright-line rules of general applicability, which nonetheless require constant refinement when courts confront cases with new facts. Id. at 1470. 
	86 Id. at 1489. 
	87 Id. at 1492. Writing in 1985, Bradley noted that streamlined procedures would be necessary to make such a warrant requirement workable. He argued that telephonic warrants would be required and observed that, although the federal system and several states already made use of telephonic warrants, the Supreme Court had not explicitly approved their use. Id. at 1492 n.111. Today, the Supreme Court has spoken favorably of telephonic warrants and has 
	Bradley as well, however, in addition to increasing clarity, he hoped his proposals would correct injustices associated with current 
	doctrine.
	88 

	I do not attempt here to provide an exhaustive catalogue of criticisms of Fourth Amendment doctrine. Rather, I offer the foregoing overview as an illustration of the broad consensus among scholars that Fourth Amendment law is incoherent, unpredictable, and in fundamental need of repair. Authors have devoted a great deal of time not only to critiquing Fourth Amendment doctrine as unprincipled and confusing, but also to devising new interpretive regimes in order to clean up the current mess. 
	-
	-

	Only rarely has an author offered a defense of current Fourth Amendment doctrine. The most prominent apologist for the Court’s contemporary jurisprudence has been Orin Kerr. Kerr has contested charges of incoherence in the Court’s decision-making under Katz by describing and defending four models the Court has used for determining Fourth Amendment applicability under that test. According to Kerr, the use of each of these models is necessary in different circumstances in order to effectively regulate governm
	-
	-
	apply.
	89
	contexts.
	90
	-
	regulate.
	91 

	Specifically, Kerr described a probabilistic model, a private facts model, a positive law model, and a policy model. Under the probabilistic model, a person has a reasonable expectation of privacy in situations in which social norms suggest there is a low chance that others will “successfully pry into his affairs.” Kerr observed that the Court has, on 
	-
	92

	noted that “[w]ell over a majority of States” allow police or prosecutors to apply for warrants remotely. Missouri v. McNeely, 133 S. Ct. 1552, 1562 (2013). Bradley also observed that to make a true warrant requirement feasible, magistrates would have to be available twenty-four hours a day. Bradley, supra note 2, at 1492. This remains an impediment to implementation of such a proposal. See McNeely, 133 S. Ct. at 1562 (noting that “improvements in communications technology do not guarantee that a magistrate
	-

	88 Bradley, supra note 2, at 1479 (claiming that current doctrine leads frequently both to intrusions on reasonable expectations of privacy and to exclusion of evidence based on technicalities when police have made reasonable efforts to follow the Court’s unclear guidance). 
	-

	89 Orin S. Kerr, Four Models of Fourth Amendment Protection, 60 STAN. L. REV. 503, 
	507 (2007). 
	90 Id. 
	91 Id. 
	92 Id. at 508–09. 
	occasion, embraced the probabilistic  It has done so, for example, in deciding that an overnight guest has a reasonable expectation of privacy in a host’s home because a host would be unlikely to admit people trying to meet with the guest against the guest’s  Likewise, the Court has used this model in holding that a person has no reasonable expectation that police will not observe his curtilage with the naked eye from a fixed-wing aircraft at an altitude of 1,000 feet because it is routine for airplanes to 
	model.
	93
	-
	-
	wishes.
	94
	altitude.
	95
	-
	-
	purposes.
	96
	observed.
	97
	-
	-
	decision-making.
	98 

	Under the private facts model, the Court has sometimes held that reasonable expectations of privacy depend on the character of the information government conduct  For example, the Court has held that a field test of white powder does not constitute a Fourth Amendment search if the test can reveal only whether the powder is cocaine or not and cannot disclose any other “arguably ‘private’ fact.” Yet in other cases, including disclosure of information to confidants, the Court has rejected the private facts mod
	-
	reveals.
	99
	100
	101
	-
	-
	-
	102

	93 Id. at 508–12. 94 Id. at 509–10 (citing Minnesota v. Olson, 495 U.S. 91 (1990)). 95 Id. at 510 (citing California v. Ciraolo, 476 U.S. 207 (1986)). 96 Id. at 511–12 (citations omitted). 97 Id. at 532. 98 See id. 99 Id. at 512–13. 
	100 Id. at 513 (quoting United States v. Jacobsen, 466 U.S. 109 (1984)). 101 Id. at 515. 102 Id. at 534. 
	the government hearing about a very private fact if the government learns the fact through a television news report. Furthermore, in many situations a private facts model would leave police with no way to know in advance whether their conduct would implicate the Constitution, for they often have no idea what they will find when they initiate information-gathering activity.
	103
	-
	104 

	At times, the Court has used positive law to guide its inquiry. For example, in some cases, the Court has treated the existence, or lack thereof, of a property interest as relevant to the question of whether a defendant had a reasonable expectation of privacy against government intrusion. In other situations, the Court has stated that positive law was irrelevant to its determination. Kerr supported this apparent inconsistency by noting that, although laws restricting access to information and places often r
	105
	106
	-
	-
	107 

	Finally, a policy model answers the question of whether there is a reasonable expectation of privacy against particular government conduct by deciding directly whether the conduct is “particularly troublesome to civil liberties” if left unregulated. Each of the other three models serves as a useful proxy, depending on the circumstances, for answering this question. Despite the more straightforward approach of the policy model, however, Kerr urged that it should not be the exclusive frame
	108
	109
	-

	103 Id. at 534–35. 
	104 Id. at 535. One might suggest in response to this problem a combined probabilistic/ private facts model in which the reasonableness of one’s expectation of privacy would depend on the ex ante likelihood that government conduct could reveal particularly private information, as opposed to the character of the information the conduct actually reveals in any given case. Such an approach would, for Kerr, have the unfortunate effect of undermining some Fourth Amendment doctrines that Kerr has defended elsewhe
	-
	-
	-

	105 See Kerr, supra note 89, at 516. 
	106 Id. at 518–19 (citing California v. Greenwood, 486 U.S. 35 (1988); Oliver v. United States, 466 U.S. 170 (1984)). 
	107 See id. at 532–34. 
	108 Id. at 519. 
	109 See id. at 525. 
	work for deciding whether government conduct implicates the Fourth Amendment because lower courts, which decide the vast majority of Fourth Amendment cases, cannot administer it in a way that will provide consistent results.
	110 

	Ultimately, Kerr concluded that the Supreme Court has generally chosen the model that best addresses whether government conduct implicates significant civil liberties concerns on the facts of the case at hand. Thus, according to Kerr, the superficial appearance that the Court has chosen among models in a desultory and inconsistent manner belies a deeper, more principled reality. In a more recent article, Kerr moved from a defense of the Court’s decisions on the threshold question of Fourth Amendment applica
	-
	111
	112
	113
	-
	114 

	Both Kerr and the numerous authors who have criticized Fourth Amendment law as incoherent have based their conclusions primarily on qualitative evaluation of past Court decisions. This Study subjects the claims these authors have made to empirical analysis by examining Supreme Court opinions and lower court holdings on issues the Supreme Court would later address over the course of twenty Supreme Court terms. In the next section, I describe the methodology I have used for the Study. 
	-

	II. METHODOLOGY 
	A. The Case for Using Supreme Court Agreement with Lower Courts as a Partial Proxy for Coherence in Supreme Court Decision-Making 
	The primary method I chose to test the coherence of the Supreme Court’s Fourth Amendment decision-making was to examine the performance of federal courts of appeals and state supreme courts on Fourth Amendment questions the Supreme Court would later decide. Specifically, I assessed the extent to which lower courts reached the “right” answers on Fourth Amendment questions by examining the rate at which 
	-
	-

	110 Id. 111 Id. at 543. 112 See id. at 507. 113 See generally Kerr, supra note 5, at 478. 114 Id. at 480. 
	the Supreme Court affirmed or reversed the positions those courts had taken before the Supreme Court reached its own conclusions. I used Supreme Court decisions from twenty recent terms, the October 1995 term through the October 2014 term. Because the Supreme Court tends to choose to review the most complex and divisive legal issues, I also tracked the rate at which the Court issued opinions on Fourth Amendment questions, as compared with other important constitutional problems, since the October 1967 term.
	-
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	Before explaining the process of data collection and the pitfalls that entails in this context, it is worth articulating why I believe an accurate account of lower court performance would provide insight into the clarity of the Supreme Court’s decision-making. I began with the assumption that a high rate of Supreme Court rejection of the positions lower courts took on Fourth Amendment issues would suggest the Supreme Court’s previous Fourth Amendment pronouncements had provided inadequate guidance to lower 
	115
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	115 This latter phenomenon occurs infrequently in its starkest form—the Court simply overturning clear Fourth Amendment precedent in a straightforward manner. As the Court asserted in Davis v. United States, 564 U.S. 229 (2011), “Decisions overruling this Court’s Fourth Amendment precedents are rare. Indeed, it has been more than 40 years since the Court last handed down a decision of the type to which Davis refers.” Id. at 247. More commonly, however, the Court departs from the seemingly clear implications
	v. Belton, 453 U.S. 454 (1981)), with Gant, 556 U.S. at 355 (Alito, J., dissenting) (asserting that the majority opinion effectively overruled Belton); see also Riley v. California, 134 S. Ct. 2473, 2485–86 (2014) (declining to apply the seemingly categorical authority provided by United States v. Robinson, 414 U.S. 218 (1973), to conduct a search incident to arrest of property immediately associated with the person of an arrestee to the digital contents of cell phones). 
	time, even a fifty percent rate of agreement with lower courts would suggest the Supreme Court’s Fourth Amendment decision-making is no more incoherent than its overall body of jurisprudence. 
	Of course, a high rate of affirmation of lower court decisions would not demonstrate definitively that those lower courts reached the “correct” results because previous Supreme Court decisions had provided them with clear guidance. It could be the case that the causal relationship is reversed. One might conclude, that is, that lower court insights on new Fourth Amendment problems influenced the Supreme Court decisions that followed. One could imagine that incisive reasoning by a single lower court might inf
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	In fact, other studies that have tracked the performance of lower courts on issues the Supreme Court subsequently decided have considered this latter possibility. Stefanie Lindquist and David Klein hypothesized, and ultimately concluded, in a 2006 study that the greater the number of federal courts of appeals that agreed with a petitioner, the more likely the Supreme Court was to side with that position. Lindquist and Klein attributed this tendency in part to the likelihood that the reasoning of lower court
	-
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	116 See Stefanie A. Lindquist & David E. Klein, The Influence of Jurisprudential Considerations on Supreme Court Decisionmaking: A Study of Conflict Cases, 40 LAW & SOC’Y REV. 135, 142, 148 (2006). 
	-

	117 Id. at 142. Linquist and Klein also attributed this tendency partly to the similar training of lower court judges and Supreme Court justices. Simply by virtue of that similar training, a majority of Supreme Court justices are likely to solve legal problems in the same way as majority of lower court judges. See id. 
	118 See generally Aaron-Andrew P. Bruhl, Following Lower-Court Precedent, 81 U. CHI. L. REV. 851 (2014). 
	with each other featured at least one Supreme Court opinion claiming support from most lower courts.
	119 

	Nonetheless, there are compelling reasons to believe the influence of lower court decisions on the Supreme Court is relatively insignificant. First, despite Bruhl’s observations, Bruhl himself ultimately characterized the current state of judicial decision-making as involving horizontal coordination among lower courts “while the Supreme Court mostly charts its own course.” Bruhl based this conclusion on the fact that the Court often appears unconcerned with exactly how many lower courts lined up on each sid
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	Bruhl’s empirical conclusions largely confirmed the less systematic observations of scholars and jurists who had previously considered the question of the influence of lower courts on the Supreme Court. Writing in 1970, Judge Henry Friendly noted that, for the Supreme Court, the views of lower courts “count, and should count, for little.” Writing a generation later, D.C. Circuit Judge Patricia Wald commented that, although divisions among lower courts seemed to prompt review by the Supreme Court, there was 
	126
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	119 Id. at 901. 120 See id. at 923. 121 Id. at 905. 122 See id. at 905–06. 123 See id. at 915. 
	124 Id. 125 Id. at 894–95. 126 Henry J. Friendly, The “Law of the Circuit” and All That: Foreword to the Second Circuit 1970 Term, 46 ST. JOHN’S L. REV. 406, 407 (1972). 
	insights.” In 1996, Arthur Hellman described an “Olympian” and “imperial” Supreme Court that had moved toward greater detachment from the work of lower courts, in part by ignoring the efforts of lower court judges to address issues on the Court’s docket. These conclusions represent a rejection not only of the idea that the existence of something like a consensus among lower courts, in and of itself, might influence the Supreme Court, but also of the notion that the Supreme Court frequently draws on the wisd
	127
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	In the Fourth Amendment context in particular, there is also evidence the Court has largely disregarded the views of lower courts. In a 2012 article cataloguing over three-dozen contemporary Fourth Amendment circuit splits and critiquing the Court’s failure to resolve them, Wayne Logan considered and rejected the idea that the Court might allow Fourth Amendment problems to percolate among lower courts for extended periods in order to enrich its own decisions by drawing on the wisdom of other jurists and the
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	127 Patricia M. Wald, Upstairs/Downstairs at the Supreme Court: Implications of the 1991 Term for the Constitutional Work of the Lower Courts, 61 U. CIN. L. REV. 771, 792 (1993). 
	128 Arthur D. Hellman, The Shrunken Docket of the Rehnquist Court, 1996 SUP. CT. REV. 403, 435–37. 
	129 Wayne A. Logan, Constitutional Cacophony: Federal Circuit Splits and the Fourth Amendment, 65 VAND. L. REV. 1137, 1166–71 (2012). 
	130 Id. at 1167. 
	131 Id. at 1167–68. The Court’s lack of reliance on lower court reasoning in the Fourth Amendment context is also consistent with the observation that lower courts facing constitutional questions often eschew direct engagement with the Constitution, instead choosing to base their decisions entirely on parsing of Supreme Court precedent. The Court, of course, is unlikely to believe itself in need of assistance from outsiders in interpreting its own prior cases. See Akhil Reed Amar, Heller, HLR, and Holistic 
	-

	132 Logan, supra note 129, at 1169; see also Evan H. Caminker, Precedent and Prediction: The Forward-Looking Aspects of Inferior Court Decisionmaking, 73 TEX. L. REV. 1, 57 (1994) (“I doubt that the strength of an inferior court’s conviction that a particular interpretation provides the best reading will—or should—influence the Supreme Court’s independent 
	-
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	Of course, the question of the direction of influence between the Supreme Court and lower courts is not an all-or-nothing proposition. Rather, one can imagine a feedback loop in which the clarity of the Supreme Court’s pronouncements impacts the way lower courts line up on future issues, and those subsequent lineups, along with the reasoning of individual lower courts, then influence the Supreme Court when it reaches the newer questions the lower courts have addressed. Nonetheless, for all of the reasons I 
	-
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	Even that likelihood does not prove that the coherence of previous Supreme Court pronouncements deserves sole credit when there is consensus among lower courts with which the Supreme Court later agrees. For example, federal courts of appeals can and do coordinate among themselves for independent reasons, chiefly related to various interests served by national uniformity. Nonetheless, confusing and contradictory Supreme Court precedent should be expected to be an impediment to such coordination. And, given t
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	While I believe that Supreme Court agreement with lower court decisions is a reasonable, rough proxy for the clarity of the Supreme Court’s jurisprudence, there is an important way in which even an accurate count of lower court positions on issues the Supreme Court later 
	-
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	judgment. It is difficult to see what expertise the inferior court might bring to the problem that would outweigh the general presumption of greater proficiency in the Supreme Court.”); Todd 
	J. Tiberi, Supreme Court Denials of Certiorari in Conflicts Cases: Percolation or Procrastination, 54 U. PITT. L. REV. 861, 889 (1993) (finding that the Court cited lower courts for ideas important to its holdings in only thirteen of thirty-six percolated cases studied). Although a study using plagiarism software found overlap between the language of lower court opinions and Supreme Court majority opinions, the study did not distinguish between factual recitations and “arguments relating to the substance of
	-

	C. Corley et al., Lower Court Influence on U.S. Supreme Court Opinion Content, 73 J. POL. 
	31, 42 (2011). 133 Bruhl, supra note 118, at 922–23. 
	addressed is likely to undervalue the coherence of Supreme Court decision-making. Although the weight of authority suggests that the Supreme Court does not rely heavily on the reasoning of lower courts and that the Court is relatively unconcerned with exactly how lower courts line up on issues the Court chooses to address, the simple fact that lower courts have disagreed with each other on an issue often influences the Court’s decision to review the question. In fact, it is widely accepted that the most imp
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	Ultimately, the Court accepts certiorari in only about one percent of the cases it is petitioned to review, taking about eighty cases per year. The handful of Fourth Amendment cases on the Court’s docket each term represents only a small fraction of Fourth Amendment cases lower courts decide each year, and only a tiny portion of the Fourth Amendment issues those lower courts address. Because of the Court’s priorities, issues in all legal fields that have generated widespread consensus among lower courts are
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	If one accepts that the existence of such consensus likely reflects the clarity of the answer to the legal question at issue (which derives in part from the coherence of the Supreme Court’s previous decisions), then it 
	134 See, e.g., H.W. PERRY, JR., DECIDING TO DECIDE: AGENDA SETTING IN THE UNITED STATES SUPREME COURT 246 (1991); Aaron-Andrew P. Bruhl, Measuring Circuit Splits: A Cautionary Note, 4 J.L.: PERIODICAL LABORATORY OF LEG. SCHOLARSHIP 361, 361 (2014); see also Ruth Bader Ginsburg, Workways of the Supreme Court, 25 T. JEFFERSON L. REV. 517, 521 (2003) (noting that about seventy percent of the cases the Court agrees to hear “involve deep divisions of opinion among federal courts of appeals or state high courts”)
	135 See, e.g., EUGENE GRESSMAN ET AL., SUPREME COURT PRACTICE 321 (9th ed. 2007); The Supreme Court 2014 Term—The Statistics, 129 HARV. L. REV. 381 (2015); The Supreme Court 2013 Term—The Statistics, 128 HARV. L. REV. 401 (2014); The Supreme Court 2012 Term—The Statistics, 127 HARV. L. REV. 408, 416 (2013); The Supreme Court 2011 Term— The Statistics, 126 HARV. L. REV. 388, 395 (2012). 
	136 See, e.g., Bruhl, supra note 134, at 381. 
	137 See Solove, supra note 38, at 1534. 
	138 Bruhl, supra note 118, at 880; John S. Summers & Michael J. Newman, Towards a Better Measure and Understanding of U.S. Supreme Court Review of Courts of Appeals Decisions, 80 U.S.L.W. 393, 3 (2011) (noting that the Supreme Court tends to select “‘tough cases,’ i.e., circuit splits, where differences of opinion are likely”). 
	-

	follows that examination of lower court positions only on issues the Supreme Court later chose to address would underrepresent the coherence of Supreme Court decision-making. For this reason, it is important that other authors have attempted to track the performance of lower courts generally when the Supreme Court addresses issues those courts have previously attempted to answer. Although the conclusions one draws from assessing such performance within one field are incomplete and likely to undervalue the c
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	Finally, an assessment of the performance of lower courts in what are likely the most difficult, divisive cases can provide only partial insight into the clarity of the Court’s jurisprudence because such an analysis, by itself, offers no sense of the likelihood that the Court’s pronouncements in a given field will produce the kind of uncertainty that divides lower courts and requires Supreme Court intervention. For this reason, it is necessary to supplement evaluation of the performance of lower courts on i
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	139 See Clancy, supra note 75, at 977 (noting myriad instances in which the government conducts Fourth Amendment searches or seizures, including the thousands of vehicle stops that occur each day). 
	which such cases arise enriches the conclusions one might draw about the coherence of the Court’s decision-making, but the enhanced inquiry is, nonetheless, far from perfect. 
	B. Data Collection 
	Accepting the idea that Supreme Court agreement with lower courts might be a useful, partial proxy for assessing the coherence of Supreme Court precedent represents only the first step in a complex process. Collecting the relevant data presents enormous challenges, some of which are inherently insurmountable. The first step in such a process requires identifying the relevant cases to be examined. The most rudimentary approach to assessing the performance of lower courts would be to examine only the Supreme 
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	A first-level response to this kind of observation would be to point to the Court’s reversal rates in other fields; it has long been known that the Supreme Court, in general, reverses the decisions of lower courts much more frequently than it affirms those decisions, and in recent years the Court’s direct reversal rate has been between seventy and seventy-five percent. Thus, one might suggest, if direct reversal rates demonstrate the incoherence of the Court’s Fourth Amendment jurisprudence, they also sugge
	141
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	140 Bradley, supra note 2, at 1468, 1475 n.47 (noting that the Supreme Court had usually reversed in its Fourth Amendment cases in the previous two years, that in the 1982–83 term, the Court reversed in seven of nine Fourth Amendment cases, and that the lower courts in those cases had been attempting, unsuccessfully it turned out, to apply Supreme Court precedent). 
	141 LEE EPSTEIN ET AL., THE SUPREME COURT COMPENDIUM 271 tbl.3–6 (5th ed. 2012). 
	Examination of the performance of all lower courts that have addressed issues the Supreme Court later resolved is likely to provide more accurate data on lower court performance than analysis only of direct review for at least two important reasons: sample size and selection bias. First, the Court directly reviews only about one tenth of one percent of circuit court judgments. Given the small number of cases the Court reviews directly each year overall, and the much smaller number still on any specialized t
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	For these reasons, several recent studies have attempted to measure the performance of lower courts through examination of indirect or “parallel” review by the Supreme Court. These studies repeatedly show that lower courts have gotten the “right” answer about twice as often as examination of only direct review would suggest; studies including parallel review demonstrate that the Court has tended to affirm lower courts about half the time in recent years, with results from various years rang
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	142 Tom Cummins & Adam Aft, Appellate Review, 2 J.L.: PERIODICAL LABORATORY OF LEG. SCHOLARSHIP 59, 59 (2012) (citing Roy E. Hofer, Supreme Court Reversal Rates: Evaluating the Federal Courts of Appeals, LANDSLIDE, Jan.–Feb. 2010, at 8). 
	-

	143 See id. 
	144 See, e.g., RICHARD FALLON ET AL., HART & WECHSLER’S THE FEDERAL COURTS AND THE FEDERAL SYSTEM 1469 (6th ed. 2009) (citations omitted); Thomas Baker, The Eleventh Circuit’s First Decade Contribution to the Law of the Nation, 1981–1991, 19 NOVA L. REV. 323, 327 (1994). This is not to suggest that parallel review provides anything like a perfect measurement of lower court performance. For example, as discussed above, the Court has a propensity to accept certiorari on issues that have divided lower courts. 
	145 See Bruhl, supra note 134, at 361–62; Cummins & Aft, supra note 142, at 60; Tom Cummins & Adam Aft, Appellate Review II—October Term 2011, 3 J.L.: PERIODICAL LABORATORY OF LEG. SCHOLARSHIP 37, 37 (2013); Tom Cummins, Adam Aft, & Joshua Cumby, Appellate Review III: October Term 2012 and Counting, 4 J.L.: PERIODICAL LABORATORY OF LEG. SCHOLARSHIP 385, 386–87 (2014); Eric Hansford, Measuring the Effects of Specialization with Circuit Split Resolutions, 63 STAN. L. REV. 1145, 1145 (2011). 
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	ing from forty-four percent to sixty-four percent affirmation of lower court positions.
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	Once one has chosen to examine parallel review data, further questions arise. Several threshold questions relate to the category of Supreme Court cases to be included in the study and how to identify those cases. Others involve determinations of how to count lower court decisions associated with the Supreme Court cases one has selected for inclusion. With regard to the category of Supreme Court cases that should be included, one must decide whether to focus only on cases with issues on which more than one l
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	Within the category of Supreme Court cases in which more than one lower court had weighed in, one must also decide whether to examine Supreme Court cases in which lower courts were unanimous in their conclusions or to assess only cases in which there was a true split of author
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	146 See Bruhl, supra note 142, at 364; Cummins & Aft, Appellate Review, supra note 142, at 61 (using parallel review analysis to find that the Court affirmed lower courts sixty-four percent of the time in cases involving circuit splits during the October 2010 term); Cummins & Aft, Appellate Review II, supra note 145, at 38 (observing that the Supreme Court affirmed lower courts on parallel review, in cases involving circuit splits, forty-four percent of the time for the October 2011 term); Cummins, Aft, & C
	147 This is consistent with the approach of other studies. See Cummins, Aft, & Cumby, supra note 145, at 391; Hansford, note 145, at 1174; Summers & Newman, supra note 138, at 3 (including an overall reversal rate for all cases, but also providing a separate rate for cases in which more than one lower court had ruled on the issue). 
	ity among lower courts. The answer to this question should depend on what one hopes to measure. For one interested in a broad evaluation of lower court performance, as opposed to cases involving divisions of authority as such, analysis of any Supreme Court case in which more than one lower court had weighed in would be the best metric. Other studies have taken this approach, and I chose it as well.
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	Additionally, one must decide whether to count only Supreme Court cases in which multiple federal courts of appeals had weighed in or to include state court decisions as well when classifying a Supreme Court decision as one in which more than one lower court had ruled. As with the question of whether to include only Supreme Court cases involving true splits of lower court authority or all cases in which more than one lower court had addressed the relevant issue, the answer to this question should depend on 
	-
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	Having chosen the substantive parameters for selection of Supreme Court cases, one must make a further determination of which sources to consult in identifying those cases. Some studies used the Supreme Court Database, founded by Harold Spaeth, to identify relevant Supreme Court cases. The Database includes the reason for granting certiorari, 
	152
	153

	148 Summers & Newman, supra note 138, at 2. Although Cummins, Aft, and Cumby described their data set as including only cases in which “the Court both resolves a split and explicitly identifies courts involved in the split,” their study included cases in which they were able to identify only lower courts taking one side of the issue. See Cummins, Aft, & Cumby, supra note 145, at 391, app. A at 397. 
	149 In the present study, this choice had limited consequences. Lower courts were unanimous in two of fifty-one Supreme Court decisions in which more than one lower court had weighed in. There were a total of five lower court decisions associated with these two cases, out of 370 individually counted lower court decisions associated with forty-four Supreme Court cases in which more than one lower court had ruled and 545 lower court decisions when including approximations for seven Supreme Court cases in whic
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	150 Other studies have taken this approach. See Cummins & Aft, Appellate Review, supra note 142; Cummins & Aft, Appellate Review II, supra note 145; Cummins, Aft, & Cumby, supra note 145, at 390; Hansford, supra note 145, at 1146–47; Summers & Newman, supra note 138, at 1. 
	151 See Bruhl, Measuring Circuit Splits, supra note 134, at 377 n.37. 
	152 Harold Spaeth et al., Supreme Court Database: The Genesis of the Database, SUP. CT. DATABASE,  (last visited Nov. 1, 2016, 8:40 p.m.). 
	http://supremecourtdatabase.org/about.php

	153 See Cummins & Aft, Appellate Review, supra note 142, at 64; Cummins & Aft, Appellate Review II, supra note 145, at 39. 
	-

	as reported by the Court, among the 247 variables it tracks for each Supreme Court case, and this variable takes account of various kinds of lower court splits, including “federal court conflict,” “state court conflict,” “conflict between federal court and state court,” “federal court uncertainty,” and “state court uncertainty.”
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	The Database, however, has two important limitations. First, the Database undercounts Supreme Court cases relevant to the study. In the context of this Study, the undercounting results partly from the nature of the cases I have opted to review; although the Database’s variable on the Court’s reason for granting certiorari can take on a variety of values signifying lower court splits, none of the values the Database uses specifically address situations in which several lower courts had evaluated the issue at
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	If undercounting were the only limitation of the Database, that limitation might be relatively unimportant if one were interested in assessing long-term trends; a study of enough years of cases could yield an adequate sample size. For a study of a specialized field like Fourth Amendment law, on which the Court accepts no more than a few cases a year, however, insufficient sample size would be likely to be a problem even for a relatively long-term study. Furthermore, the Court’s frequent failure 
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	154 Spaeth et al., supra note 152. 155 See id. 156 Id.; see also Bruhl, supra note 134, at 367. 157 Id. 158 See Bruhl, supra note 118, at 905; see also Bruhl, supra note 134, at 371–72. 159 See Bruhl, supra note 134, at 367. 160 Ginsburg, supra note 134, at 521; Stras, supra note 134, at 981. 
	to mention lower court splits raises a second potential shortcoming of the Database—the possibility of systematic bias in the cases included in the study.
	161 

	For one thing, Supreme Court Justices have widely varying tendencies to mention lower court splits in their majority opinions. For example, the Database coded only ten cases in which Justice Thomas wrote the majority opinion as involving splits for the four Terms from 2010 through 2013, while it coded seventeen and eighteen opinions by Justices Kagan and Sotomayor respectively as involving splits during those same years. Although some of this variation might reflect differing rates at which various Justices
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	Likewise, the Justices have differing jurisprudential philosophies that can affect the likelihood that lower courts will get the “right” answers. For example, Justice Thomas is known to give relatively little weight to Supreme Court precedent. Because lower courts rely heavily on Supreme Court precedent in answering constitutional questions,one might expect those courts to get the “right” answers less frequently when Justice Thomas writes for the majority. Thus, underrepresentation of lower court splits in 
	-
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	Some studies have eschewed reliance on the Database and have, instead, examined Supreme Court opinions directly to identify cases in which more than one lower court had ruled on the issue at hand. Reading Supreme Court opinions, including concurrences and dissents, only partially solves the problems posed by exclusive reliance on the Database. First, reading the opinions does identify cases in which the Database’s stringent coding standards fail to classify the case as involv
	167
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	161 See Bruhl, supra note 134, at 373–74. 
	162 Id. 163 See id. at 383 tbl.2. 164 Id. at 373–74. 165 See, e.g., Eric R. Claeys, Raich and Judicial Conservatism at the Close of the Rehn
	-

	quist Court, 9 LEWIS & CLARK L. REV. 791, 797 (2005) (noting that Justice Thomas prioritizes original meaning over precedent); Bradford C. Mank, Judge Posner’s “Practical” Theory of Standing: Closer to Justice Breyer’s Approach to Standing than to Justice Scalia’s, 50 HOUSTON L. REV. 71, 105–06 (2012) (observing that Justice Thomas gives more weight to the views of the framers of the Constitution than to Supreme Court precedent); Michael L. Wells, “Sociological Legitimacy” in Supreme Court Opinions, 64 WASH
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	166 See Amar, supra note 131, at 150. 
	167 See Cummins, Aft, & Cumby, supra note 145, at 389 (describing a shift from reliance on the Database in previous studies to reliance on Supreme Court opinions themselves, in response to criticisms by Professor Bruhl); Summers & Newman, supra note 138, at 2. 
	ing a split, but in which one or more of the opinions mention the existence of a division of lower court authority or describe multiple lower courts as having agreed on the issue at hand. Additionally, one might expect reading each of the Supreme Court opinions associated with each case to counter, to some extent, the distortions caused by the varying tendencies of individual Justices to mention splits. Nonetheless, reading the opinions cannot counter the likely proclivity of the Court to mention circuit sp
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	Because of the limitations of exclusive reliance on the Supreme Court Database or the Supreme Court’s opinions, I chose to begin with the Court’s opinions but to look beyond the four corners of those opinions to supplement my research. Initially, I conducted a search for the term “Fourth Amendment” within Westlaw’s Supreme Court database. I then arranged the results chronologically and began reading the opinions from the October 1995 term through the October 2014 term. I eliminated cases that mentioned the 
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	168 See Bruhl, supra note 134, at 374. 
	169 See Cummins, Aft, & Cumby, supra note 145, at 389 (counting twenty-seven of seventy-eight cases from the October 2012 term as involving lower court splits); Summers & Newman, supra note 138, at 2 (finding that 176 of 397 cases from the federal courts of appeals between 2005 and 2010 involved issues on which more than one court of appeals had ruled); see also Bruhl, supra note 134, at 371 (identifying splits in less than half the Court’s docket from the 2010 term by reading Supreme Court opinions). 
	-

	170 See, e.g., Arizona v. United States, 132 S. Ct. 2492, 2509–10 (2012) (discussing the Fourth Amendment in passing in considering the issue of federal preemption of state law). 
	171 See, e.g., Carroll v. Carman, 135 S. Ct. 348, 352 (2014); Tolan v. Cotton, 134 S. Ct. 1861, 1868 (2014) (deciding only that the district court should not have granted summary 
	that multiple lower courts had addressed the relevant Fourth Amendment question. If any Supreme Court opinion described a split of lower court authority or otherwise revealed that multiple lower courts had reviewed the Fourth Amendment issue, I accepted the Court’s assertions. However, when the Court was silent about whether multiple lower courts had ruled on an issue, I relied on additional materials to answer the question.
	-
	172 

	Specifically, I read the filings of the parties to the case, including, when available on Westlaw, the petition for certiorari, the respondent’s brief in opposition, and amicus briefs. Depending on what the foregoing materials revealed, I also read lower court opinions and secondary source material for some cases. It was important to examine filings from both sides of each case because of the incentives each side has to distort the record of lower court authority. For example, given the Court’s known prefer
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	judgment on the question of qualified immunity); Stanton v. Sims, 134 S. Ct. 3, 4 (2013); Filarsky v. Delia, 132 S. Ct. 1657, 1667–68 (2012). 
	172 As I will discuss below, even when the Court did acknowledge lower court opinions, I examined extrinsic materials to discern the dispositions of lower courts that had ruled on the matter in question. 
	173 Bruhl, supra note 134, at 375. 
	174 Reading briefs for the Supreme Court cases in my data set showed these incentives at work. Compare, e.g., Petition for a Writ of Certiorari, Florida v. Jardines, 2011 WL 5254666 at 18–21 (claiming that the decision of the Florida Supreme Court conflicted with decisions of the Seventh and Eighth Circuit Courts of Appeals), and Petition for a Writ of Certiorari, United States v. Jones, 2011 WL 1462758 at 20–23 (claiming the existence of a split of authority among lower courts), with Respondent’s Amended B
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	175 The parties likely have the strongest incentives to assert or deny the existence of multiple lower court decisions on the issue in question at the certiorari stage. See Arthur D. Hellman, Never the Same River Twice: The Empirics and Epistemology of Intercircuit Conflicts, 63 U. PITT. L. REV. 81, 101 (2001) (stating that the certiorari petition and the petitioner’s reply brief are the briefs most likely to assert a conflict among lower courts). If the petition for 
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	Although this relatively comprehensive approach can help identify relevant cases that exclusive reliance on the Supreme Court Database or the Court’s opinions would fail to detect, it carries its own costs and risks. Aside from the time-consuming nature of the process, going beyond the four corners of the Supreme Court’s opinions adds additional layers of subjectivity to the subjective judgments of the Supreme Court Justices. When the Supreme Court failed to mention the existence of multiple lower court dec
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	certiorari or the respondent’s brief in opposition were unavailable on Westlaw, I focused on other available briefs and, at times, lower court opinions. If a petition for certiorari was available and claimed that multiple lower courts had weighed in, but no brief in opposition was available on Westlaw, I examined other briefs and any lower court opinions mentioned in the available briefs to verify the petitioner’s claims. For several cases, a petition for certiorari was available and asserted that multiple 
	-

	U.S. 90 (2006); Illinois v. Lidster, 540 U.S. 419 (2004); United States v. Drayton, 536 U.S. 194 (2002); Penn. Bd. of Prob. & Parole v. Scott, 524 U.S. 357 (1998); Maryland v. Wilson, 519 U.S. 408 (1997). In other cases, neither a certiorari petition nor a brief in opposition was available on Westlaw. See Maryland v. Pringle, 540 U.S. 366 (2003); Florida v. J.L., 529 U.S. 266 (2000); Wyoming v. Houghton, 526 U.S. 295 (1999); Knowles v. Iowa, 525 U.S. 113 (1999); Minnesota v. Carter, 525 U.S. 83 (1999); Rich
	176 See Bruhl, supra note 134, at 372–75. 
	177 Id. at 375. Having conducted the research for this study, I can attest to the enormity of the commitment required for this process. 
	178 Id. at 375–76; Cummins, Aft, & Cumby, supra note 145, at 391. 
	179 In some cases, a petition for certiorari asserted a split of lower court authority, and the brief in opposition conceded the existence of the split. Compare, e.g., Petition for a Writ of Certiorari at 7, Davis v. United States, 564 U.S. 229 (2011), 2010 WL 2937720, at *7 (asserting the existence of a lower court split), with Brief for the United States in Opposition at 9, Davis v. United States, 546 U.S. 229 (2011), 2010 WL 4278711, at *9 (accepting the existence of a split among lower courts, but argui
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	180 To some extent, objective truth in such an inquiry is inherently elusive. The existence or non-existence of a split (as well as which lower courts have lined up on either side of an issue) can depend on the level of generality at which one views the question. See Bruhl, supra note 134, at 378 n.42; Summers & Newman, supra note 138, at 2 (describing these tasks as “more art than science”). In an attempt to provide an objective guidepost for these inquiries, I referred to the questions on which the Court 
	After choosing a methodology for identifying Supreme Court cases in which more than one lower court had ruled on the issue, one must also select criteria for counting the lower court decisions associated with those Supreme Court cases. As with the question of how to identify relevant Supreme Court cases, one must decide which sources to consult. That choice generates further questions. For reasons similar to those I have described above, some studies have chosen to treat the Supreme Court’s opinions as defi
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	-
	183
	-
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	As with my classification of Supreme Court cases as involving more than one lower court decision on the issue, my documentation of how lower courts lined up on those issues required that I make some subjective judgments. Once again, I began with the Supreme Court opinions themselves. However, even when the Court listed some lower court decisions, I supplemented the inquiry with reference to filings associated with the case. When the parties disagreed about the nature of the lower court lineup, I went beyond
	-
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	181 See Cummins, Aft, & Cumby, supra note 145, at 391; Summers & Newman, supra note 138, at 2. The Supreme Court Database does not attempt to measure the way lower courts lined up on issues the Supreme Court later reviewed, even for cases it codes as involving splits. Bruhl, supra note 134, at 377. 
	182 Bruhl, supra note 134, at 376–77. 
	183 Id. at 378. 
	184 See id. 
	counteract any systematic bias in the Court’s opinions, this process, once again, added additional layers of subjectivity. Although I hoped to avoid systematic bias in this process by consulting multiple sources, including the briefs of parties with opposing interests, I ultimately had to make my own judgments when those sources conflicted with each other. If my judgments were systematically biased, that bias would, of course, affect the results. 
	Although this relatively exhaustive approach should produce more complete results than consultation only of Supreme Court opinions, one cannot count on the method to provide truly comprehensive results. As Professor Bruhl has noted, the Supreme Court often purports to provide only examples of lower court cases, even when it does mention that more than one lower court has addressed the current issue. Likewise, the parties sometimes explicitly offer only examples when they characterize lower court positions. 
	185
	186

	I departed from this process of tallying lower court decisions in only one significant way. For some cases, it was apparent not only that the Court and the parties had failed to detail comprehensively the lineup of lower courts, but one could also say with confidence that significant numbers of other courts had weighed in on the question, and one could easily identify the position the vast majority of lower courts had taken. This situation arose in seven Supreme Court cases in the data set. In six of those 
	187
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	185 Bruhl, supra note 134, at 377. 
	186 See, e.g., Petition for a Writ of Certiorari at 6–7, Illinois v. Caballes, 2003 WL 23119168. 
	187 Arizona v. Gant, 556 U.S. 332 (2009); Kirk v. Louisiana, 536 U.S. 635 (2002); United States v. Arvizu, 534 U.S. 266 (2002); United States v. Knights, 534 U.S. 112 (2001); Arkansas v. Sullivan, 532 U.S. 769 (2001); Flippo v. West Virginia, 528 U.S. 11 (1999); Maryland v. Dyson, 527 U.S. 465 (1999). 
	-

	188 Gant, 556 U.S. 332 (creating restrictions on search incident to arrest of an automobile and effectively overruling New York v. Belton, 453 U.S. 454 (1981), while refusing to acknowledge the Court was doing so); Kirk, 536 U.S. 635 (overturning the decision of a Louisiana court that had held probable cause alone sufficient to validate arrest in the home, ignoring Payton v. New York, 445 U.S. 573 (1980)); Arvizu, 534 U.S. 266 (overturning a Ninth Circuit decision failing to follow the Court’s guidance on e
	-
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	these cases, although neither the parties nor the Court attempted anything like a comprehensive account of lower court dispositions on the issue, the outlier status of the lower court whose decision was under review was obvious. In these cases, I attempted a rough approximation of the lineup of lower courts by assuming a total of twenty-five lower courts had ruled on the issue and assigning a ratio of either twenty-four to one or twenty-two to three, depending on whether it appeared that only one lower cour
	While these figures were somewhat arbitrary, I believe they represent conservative estimates for two reasons. First, the issues in question in these cases tended to be routine Fourth Amendment matters that one would expect most lower courts to confront with some regularity. Second, because of the clarity with which the Supreme Court had already spoken in most of the cases in question, there was little doubt that the vast majority of lower courts were already following the Court’s precedent without trouble. 
	-
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	In addition to tracking the performance of lower courts on Fourth Amendment issues the Court reviewed, I used the Supreme Court Database and Westlaw to estimate the frequency with which the Court resolved Fourth Amendment issues, as compared with other constitutional questions. The frequency with which the Court believes that complex issues that have divided lower courts are important enough to require definitive resolution gives additional information about the coherence of the Court’s earlier decisions. A
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	circumstances, in addition to probable cause, in disregard of the Court’s holding in Pennsylvania v. Labron, 518 U.S. 938 (1996)). 
	-

	tions to marshal support for the argument that the Court’s Fourth Amendment jurisprudence is incoherent.
	189 

	For each Fourth Amendment case, I also kept a tally of the process the Court used to derive its holding. Specifically, I characterized each case either as one in which the Court primarily used an open-ended balancing process, one in which the Court used a more constrained form of analogical reasoning from precedent, or one involving a mixed process. The Court is likely to engage in balancing to determine Fourth Amendment reasonableness when no clear rule from a previous case governs the situation. Such bala
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	189 See Bradley, supra note 2, at 1468 (noting that, in the most recent five terms at the time of the article’s publication, the Court had decided thirty-five Fourth Amendment cases); Lloyd L. Weinreb, Generalities of the Fourth Amendment, 42 U. CHI. L. REV. 47, 49 (1974) (asserting that the fact that the Court had issued sixteen major Fourth Amendment opinions in the previous five terms illustrated that the Court’s Fourth Amendment jurisprudence was “unstable and unconvincing”). 
	-

	190 As with other coding decisions in this study, coding these cases required that I make some subjective determinations with which others might reasonably disagree. For example, in Florida v. J.L., 529 U.S. 266 (2000), the Court considered the question of the existence of reasonable suspicion to be essentially determined by its previous pronouncements on the matter. See id. at 269–72 (citing and distinguishing Terry v. Ohio, 392 U.S. 1 (1968), Adams v. Williams, 407 U.S. 143 (1972), and Alabama v. White, 4
	-

	191 See, e.g., Riley v. California, 134 S. Ct. 2473, 2484 (2014) (stating that, in the absence of precise guidance from the founding era, the Court will decide whether to exempt a search from the warrant requirement by balancing the degree to which government conduct is necessary to promote legitimate law enforcement interests against the severity of the privacy intrusion); Wyoming v. Houghton, 526 U.S. 295, 299–300 (1999) (stating that the Court will engage in balancing to determine Fourth Amendment reason
	-
	-

	192 This inquiry is far from a perfect gauge of the character of the Court’s previous guidance. For example, the Court might balance in a case in which a previous, seemingly categor
	-
	-

	for the process the Court uses to reach its conclusions provides an opportunity to assess whether attempting to create mechanical rules to govern future situations or leaving Fourth Amendment reasonableness determinations to case-by-case balancing based on the totality of the circumstances best promotes coherence in Fourth Amendment law. If lower courts were more likely to get the “right” answers in cases in which the Supreme Court believed precedent controlled the outcome, that fact would suggest that, if 
	-
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	It is worth distinguishing the foregoing inquiry, which involves the process by which the Court derives the directives it issues in each case, from the nature of those directives themselves. For example, if the Court has never addressed the question of whether police may detain occupants of a residence while executing a search warrant, it might balance to de
	-

	ical rule appeared to govern facts the Court determines to be distinguishable, rather than because the Court had failed to address the issue entirely or because it deliberately left the issue open to case-by-case balancing. In Riley v. California, 134 S. Ct. 2473 (2014), the Court balanced to reach its conclusion that police should not be authorized to search the digital contents of a cell phone incident to arrest, distinguishing United States v. Robinson, 414 U.S. 218 (1973). However, before Riley, several
	-

	193 Despite the Court’s periodic insistence that clear rules are necessary to provide adequate guidance to police officers, the question of whether, and under what conditions, such rules promote clarity has been subject to longstanding debate. In 1985, Professor Bradley argued that the Court’s numerous, fact-bound Fourth Amendment rules creating exceptions to the warrant requirement generated confusion because such rules tend to break down, requiring constant qualification and refinement when slightly diffe
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	cide whether such conduct is reasonable for Fourth Amendment purposes. At the end of that balancing process, however, the Court must issue a directive to govern future cases. That directive might take the form of an open-ended standard, such as a decree that police may detain the occupants of a residence while executing a search warrant when, under the totality of the circumstances, it is reasonable to do so. Alternatively, the Court might determine, through its balancing of interests, that police have cate
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	194 See Michigan v. Summers, 452 U.S. 692 (1981). 
	195 See Bailey v. United States, 133 S. Ct. 1031, 1043 (2013) (Scalia, J., concurring) (noting that the Summers Court balanced to arrive at its decision, but asserting that the holding of Summers was a bright-line rule). 
	196 Once again, coding these cases required the use of some subjective judgments on my part. In their platonic forms, rules and standards are easily distinguishable. A bright-line rule, in theory, provides a precise, clearly delineated formula that limits the decision-maker’s discretion in an attempt to effectuate, indirectly, some underlying policy choice. For example, a rule that one must be at least eighteen years old in order to be eligible to vote provides a straightforward, binary choice to one tasked
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	Finally, because several authors have recommended the use of positive law as a guide to Fourth Amendment reasonableness, at least in part as a means of making Fourth Amendment law more coherent, and because the Court has, in recent years, adopted a kind of positive law model for evaluating the applicability of the Fourth Amendment, I kept track of Supreme Court decisions that invoked positive law to support the outcome of the case. I hoped that analysis of the Court’s invocations of positive law might provi
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	III. RESULTS 
	Using the criteria I have described resulted in a data set of seventy-three Supreme Court cases during the twenty-year period under review in which the Court resolved a substantive Fourth Amendment claim. I was able to verify that more than one lower court had ruled on the relevant issue in advance of the Supreme Court in fifty-one of these cases, which represents 69.86% of the data set. Interestingly, this is virtually identical to the estimates by sophisticated observers of the percentage of cases the Cou
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	from the occupant’s location, and other relevant factors.” Id. at 1042. Thus, the Court’s ostensibly bright-line rule regarding the immediate vicinity nonetheless requires a standard-like inquiry to determine what “immediate vicinity” means in any given case. As the dissent pointed out, “The majority’s line invites case-by-case litigation although, divorced as it is from interests that directly motivate the Fourth Amendment, it offers no clear case-by-case guidance.” Id. at 1047 (Breyer, J., dissenting). De
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	197 I counted Hanlon v. Berger, 526 U.S. 808 (1999), and Wilson v. Layne, 526 U.S. 603 (1999), which addressed the same Fourth Amendment issue, and which the Court decided on the same day, as a single case involving two lower court decisions. 
	198 See Ginsburg, supra note 134, at 521; Stras, supra note 134, at 981. 
	199 See, e.g., Plumhoff v. Rickard, 134 S. Ct. 2012 (2014) (deciding that, under the facts of the case, officers would reasonably have concluded that Respondent’s decedent intended to resume dangerous, high-speed chase, and officers were justified in using deadly force); Michigan v. Fisher, 558 U.S. 45 (2009) (deciding that, under the facts of the case, exigent circumstances justified a departure from the warrant requirement); Safford Unified Sch. Dist. #1 v. Redding, 557 U.S. 364 (2009) (deciding that a sc
	-
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	Of the seventy-three cases, the Court affirmed the substantive Fourth Amendment position of the court or courts directly below only 34.6% of the time. Thus, using this traditional measure of lower court performance would suggest, as has been the case in all fields, that lower courts infrequently answer difficult Fourth Amendment problems correctly. Focusing on cases in which more than one lower court had ruled on the issue, however, presents quite a different picture. 
	200
	-

	Of the fifty-one cases in which more than one lower court had addressed the question under review, the Court sided with the majority of lower courts twenty-six times. The Court sided with the minority of lower courts twenty times. In five cases, lower courts were evenly divided. I believe the most accurate way to represent cases in which lower courts were evenly split is to count such cases as a half-victory for each side. Thus, using this measure resulted in 28.5 cases in which the Court sided with the maj
	-
	-
	courts—55.88
	201
	202 

	Cummins and Aft presented the results of their first two studies as showing that the Court agreed with the majority of lower courts ninety percent of the time and sixty-eight percent of the time for the 2010 and 2011 terms respectively. However, as they acknowledged, Cummins and Aft counted even splits as cases in which the Supreme Court sided with the majority of lower courts, analogizing to the baseball rule that 
	203

	Georgia law conditioning candidacy for state office on completion of a drug test unreasonable, and noting that Georgia was the only state to have such a requirement). 
	200 This figure includes two lower court decisions under direct review in California v. Riley, 134 S. Ct. 2473 (2014), and both lower courts from Hanlon and Wilson. Additionally, because I focused on whether the Court agreed with the lower courts’ substantive Fourth Amendment conclusions and excluded analysis of whether the Court agreed with a lower court position on qualified immunity, I counted Hanlon and Safford Unified School District #1 v. Redding as affirming the lower court in question, though that w
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	201 See Cummins, Aft, & Cumby, supra note 145; Cummins & Aft, Appellate Review II, supra note 145; Cummins & Aft, supra note 142. 
	202 Summers & Newman, supra note 138. 
	203 Cummins & Aft, Appellate Review II, supra note 145, at 38. 
	ties go to the runner. Reevaluating the data from the first two Cummins and Aft studies using my methodology shows the Court siding with lower court majorities 73.68% of the time for the 2010 term and 56.82% of the time for the 2011 term. For their study of the 2012 term, Cummins and Aft, joined by Joshua Cumby, simply presented the raw data. Evaluation of that data using my methodology shows the Court sided with lower court majorities 51.85% of the time during the 2012 term.Assessment of the data from each
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	Summers and Newman catalogued 172 Supreme Court cases involving more than one lower court decision between 2005 and 2010.Of those cases, Summers and Newman noted that forty-two involved an even division among lower courts and observed that the Court agreed with the majority approach among lower courts in 51.5% of the remaining 130 cases. Using my methodology to assess this data results in a finding that the Court agreed with lower court majorities 51.2% of the time during those years. 
	-
	208 
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	Thus, the 55.88% rate of Supreme Court agreement with lower court majorities for twenty years of Fourth Amendment decisions falls squarely between the Summers and Newman figure and the figure from the Cummins, Aft, and Cumby studies. One cannot draw definitive conclusions from this; as I have described above, my methodology for cataloguing Supreme Court cases and lower court decisions differs from the other studies, and the possibility of systematic bias in my data collection, or in the methods used by othe
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	Examination of lower court decisions associated with the fifty-one Supreme Court cases yields similar results. For the forty-four cases in 
	204 Id. at 38 n.10; Cummins & Aft, supra note 142, at 61 n.17. 
	205 See Cummins & Aft, Appellate Review II, supra note 145, at 38 n.10; Cummins & Aft, supra note 142, at app. Table 3. 
	206 See Cummins, Aft, & Cumby, supra note 145, at 397 app. B. 
	207 See id. at 397 app. B; Cummins & Aft, Appellate Review II, supra note 145, at 38 n.10; Cummins & Aft, supra note 142, at app. Table 3. 
	208 Summers & Newman, supra note 138, at 4. 
	209 Id. 
	which I counted lower court decisions individually, I counted 370 lower court decisions, of which 194 lower courts reached conclusions the Supreme Court would later determine to be correct. This 52.43% rate of agreement is virtually identical to the figure one can extract through analysis of the three studies by Cummins and Aft. Evaluation of each of those studies reveals a total of 338 lower court decisions, of which 178 lower courts got the “right” answers, a 52.66% agreement rate. Likewise, the Summers a
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	Including my estimates for the seven cases in which it was clear both that a significant number of courts not listed individually in the Supreme Court opinions or briefs had addressed the issue, and that there was a heavily lopsided majority among those courts, leads to the conclusion that the Supreme Court directly or indirectly affirmed 320 of 545 lower court decisions, a 58.7% rate of agreement. As I have noted, including these estimates provides a more complete picture of lower court performance because
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	Of course, it takes additional inferential leaps to get from a tentative conclusion that lower courts reach the correct results in Fourth Amend
	-

	210 See Cummins, Aft, & Cumby, supra note 145, at 394 (revealing that, for the 2012 Supreme Court term, the Court directly or indirectly affirmed fifty-one of 101 circuit court decisions in Supreme Court cases involving circuit splits); Cummins & Aft, Appellate Review II, supra note 145, app. at 46 tbl.1 (revealing that, for the 2011 Supreme Court term, the Court directly or indirectly affirmed fifty-three of 121 circuit court decisions in Supreme Court cases involving circuit splits); Cummins & Aft, Appell
	211 See Summers & Newman, supra note 138, at 3. 
	212 Hansford, supra note 145, at 1165. 
	ment cases about as often as they do in other realms to a conclusion that Supreme Court decision-making on the Fourth Amendment is as coherent as its decision-making as a whole. As I have discussed above, other factors besides the clarity of previous Supreme Court pronouncements might explain agreement between lower courts and the Supreme Court, though I believe the evidence suggests such agreement largely reflects the coherence of the Court’s jurisprudence. Additionally, as I have discussed, given the Cour
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	Setting the October 1967 term, during which the Court decided Katz, as the beginning of the modern era of Fourth Amendment law provides a useful benchmark for this analysis, in part because numerous commentators have attributed the incoherence of Fourth Amendment law to the indeterminacy of the Katz test. The Supreme Court Database codes 234 Supreme Court decisions as involving Fourth Amendment issues between the beginning of the October 1967 term and the end of the October 2014 term, the last term for whic
	-
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	During this period, the Supreme Court Database lists a total of 5,979 Supreme Court cases, making search and seizure cases just 3.91% 
	213 See supra note 139 and accompanying text. 214 See supra note 189 and accompanying text. 215 See supra  notes 39–40 and accompanying text. 
	of the overall docket using the Database’s figure for Fourth Amendment cases. The Database counts 1,227 of these cases as involving criminal procedure, other than cases the Database codes as involving statutory construction of criminal laws or sub-constitutional issues. Thus, using either the Database’s count of search and seizure cases or the Westlaw figure, Fourth Amendment cases make up only about twenty percent of all non-statutory criminal procedure cases during the forty-eight-year period. A focus on 
	-
	216

	Examination of cases outside of criminal procedure is also revealing. The Supreme Court Database indicates that 458 cases involved First Amendment issues between the beginning of the 1967 term and the end of the 2014 term. Similarly, the Westlaw Supreme Court database includes 476 cases during that period in which “First Amendment” appears in the digest. The Westlaw database shows 395 Supreme Court cases in which “equal protection” appears in the digest during these years, and the Supreme Court Database cod
	-
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	Of course, this modest evidence for the relative parity between the coherence of the Court’s Fourth Amendment jurisprudence and its decision-making in other realms does not prove there is no room for im
	-
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	216 See Spaeth et al., supra note 152. Some of the results from this search would include equal protection and due process arguments in non-criminal cases. A search of the Database for criminal procedure sub-issues typically associated with Fifth Amendment claims (including double jeopardy, involuntary confession, Miranda warnings, plea bargaining, and self-incrimination) yields 255 results for the 1967 to 2014 terms. 
	-

	provement in the Court’s Fourth Amendment decision-making, or even that Fourth Amendment law is terribly coherent in an absolute sense. Even if one finds this evidence to be a useful indication that Fourth Amendment law is not particularly incoherent, as compared with other areas of law, one might respond that all or most of the Supreme Court’s decision-making is incoherent and that all of it should be improved.To the extent that the evidence provides a moderate demonstration of Fourth Amendment coherence, 
	217 
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	Beyond this, I hope this Study might offer some insight on the kind of decision-making that best promotes clarity in Fourth Amendment law. Because of the longstanding academic discussion of whether open-ended balancing or bright-line rules best promote clarity in Fourth Amendment law, and because the Court has veered back and forth between the two approaches, I chose to investigate the possibility of a correlation be
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	219
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	217 See, e.g., Bradley, supra note 2, at 1472–73 (“Confusion in the law is not unique to the fourth amendment [sic], of course, but it is a particularly serious problem in this area because the exclusionary remedy for fourth amendment [sic] violations does not make whole the criminal defendant whose rights have been violated—nothing can ‘unsearch’ his house— and does nothing at all for an innocent victim of an illegal search, who derives no benefit from evidentiary exclusion.”). 
	218 See, e.g., Bradley, supra note 2. 
	219 Compare, e.g., Ohio v. Robinette, 519 U.S. 33, 39 (1996) (“We have long held that the ‘touchstone of the Fourth Amendment is reasonableness.’ Reasonableness, in turn, is measured in objective terms by examining the totality of the circumstances.”) (citation omitted), and Terry v. Ohio, 392 U.S. 1, 21 (1968) (“There is ‘no ready test for determining reasonableness other than by balancing the need to search (or seize) against the invasion which the search (or seizure) entails.’”) (citation omitted), with 
	-

	tween lower court performance and the kind of directive (a rule or an open-ended standard) the Supreme Court has given those courts in advance of their resolution of the issues in question. As I have described above, I believe the process the Supreme Court uses to resolve a case provides some indication of the kind of guidance the Court has offered before on the question before the Court. If the Court explicitly balances to reach its holding, that is some indication that the Court had previously left the is
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	In fact, there does appear to be a correlation between the kind of reasoning the Court uses to reach its conclusions in Fourth Amendment cases and the likelihood that lower courts reached the “right” answers in advance of the Court’s decisions. First, among the forty-six Supreme Court cases in which more than one lower court had previously ruled and in which lower courts were not evenly divided, the Supreme Court affirmed the majority position among lower courts in twenty of twenty-nine cases that I coded a
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	A univariate logistic regression also showed significance at the .10 significance level of the percentage of lower courts taking the majority position as a predictor of the Supreme Court siding with that position; the greater the portion of lower courts in a lower court majority, as a percentage of all lower courts that had ruled on the issue, the more likely the Supreme Court was to affirm the majority position. This, of course, is 
	221

	is in tension with the hallmark of Fourth Amendment inquiry—reasonableness—as well as with the Court’s longstanding use of balancing, rather than bright lines, to effectuate reasonableness inquiry.”). 
	-

	220 A logistic regression showed the p-value for this variable was 0.052. 221 A logistic regression showed a p-value of 0.072 for this variable. 
	what one would expect if the relative clarity of prior legal pronouncements causes more jurists at all levels to reach the same conclusions. Interestingly, however, this effect was greatly moderated if the case was a balancing case. Using a logistic regression model including both the percentage of lower courts in the lower court majority and the Supreme Court’s use of analogical reasoning or balancing to resolve the issue showed both predictors to be statistically significant at the .10 significance level,
	-
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	Figure
	222 In this model, the p-value for the variable represented by the percentage of lower courts in the lower court majority was 0.079, and the p-value for the Court’s choice of analogical reasoning or balancing was 0.057. 
	-

	In fact, in most cases, the Court did ultimately adopt a rule-like directive. In forty-seven of the seventy-three Supreme Court cases in the Study, the Court embraced a rule-like directive to guide future courts and law enforcement officers. In twenty-six cases, the Court selected a standard-like directive. It appears, therefore, that the Court frequently provides the kind of relatively straightforward guidance that can assist lower courts in reaching conclusions the Court will deem correct in future cases.
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	Finally, among the seventy-three Supreme Court cases, the majority invoked some form of positive law in thirteen decisions to support its ultimate conclusions. In other cases in the data set, the Court ignored relevant positive law or explicitly rejected its use as a guide to the Court’s determination of whether government conduct was reasonable. The circumstances in which the Court embraced or rejected the use of positive law reveal four contexts in which the Court has considered the significance of some f
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	The Court’s willingness to rely on the first sort of positive law, late eighteenth-century common law and statutes, is likely to increase the coherence of Fourth Amendment law only marginally at best. In the past twenty years, the Court has deeply explored the state of the law at the time of ratification to inform its Fourth Amendment analysis on only a handful of occasions. The Court’s decisions suggest it is willing to engage in detailed analysis of the law during the founding era only when it believes th
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	223 Virginia v. Moore, 553 U.S. 164, 168 (2008); Atwater v. City of Lago Vista, 532 U.S. 318, 326–27 (2001); Wyoming v. Houghton, 526 U.S. 295, 299–300 (1999). 
	224 See supra notes 60–67 and accompanying text. 
	225 See Moore, 553 U.S. at 168; Atwater, 532 US. at 326–27; Houghton, 526 U.S. at 299–300. 
	226 Tracey Maclin, Let Sleeping Dogs Lie: Why the Supreme Court Should Leave Fourth Amendment History Unabridged, 82 B.U. L. REV. 895, 897 (2002). 
	undertake significant analysis of the law at the time of ratification.Additionally, because positive law, even at a particular point in history, is not a monolith, but is likely to be in a state of some conflict, lower courts are unlikely to be able to draw on this body of law to make consistent judgments about the Fourth Amendment’s requirements. Ultimately, in each of the cases in which the Court has undertaken extensive examination of eighteenth-century law in the past twenty years, the Court supplemente
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	The second kind of positive law on which the Court relies, the rehabilitated property approach to determining the applicability of the Fourth Amendment, certainly has some potential to enhance the consistency and predictability of Fourth Amendment law. As I have described above, Justice Scalia’s majority aptly asserted in Florida v. Jardines that a benefit of using property rights as a baseline for determining the contours of Fourth Amendment protection is that it “keeps easy cases easy.” That is not to sug
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	227 For example, the law at the time of ratification would not have addressed issues related to technologies developed in the twentieth and twenty-first centuries. See, e.g., Riley v. California, 134 S. Ct. 2473, 2484 (2014) (noting that the Court balances the government’s need to advance legitimate law enforcement interests against the severity of privacy intrusions in cases in which the law at the time of founding provides no clear answer, and moving directly to such balancing in case involving the consti
	-
	-

	228 See Atwater, 532 U.S. at 332 (noting “disagreement, not unanimity” among jurists and commentators from the founding era on the issue in question). 
	229 See Moore, 553 U.S. at 171–76; Atwater, 532 U.S. at 345–54; Houghton, 526 U.S. at 303–07. 
	230 Moore, 553 U.S. at 170–71. 
	231 Houghton, 526 U.S. at 311 n.3 (Stevens, J., dissenting) (“To my knowledge, we have never restricted ourselves to a two-step Fourth Amendment approach wherein the privacy and governmental interests at stake must be considered only if 18th-century common law ‘yields no answer.’ Neither the precedent cited by the Court, nor the majority’s opinion in this case, mandate that approach. In a later discussion, the Court does attempt to address the contemporary privacy and governmental interests at issue in case
	-
	-

	232 Florida v. Jardines, 133 S. Ct. 1409, 1417 (2013). 
	cate the Fourth Amendment, is reasonable. Second, reference to property concepts does not necessarily mean even the initial inquiry will be easy in every case. As the Court declared in Jones, when the government has not physically intruded into a constitutionally protected area to gather information, constituting a per se search under the property approach, reliance on Katz’s reasonable expectations of privacy test will still be necessary. Furthermore, the question of whether the government has physically i
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	The Court has also, on occasion, looked to broad, nationwide patterns in contemporary law to support its conclusions on Fourth Amendment issues. During the twenty-year period I reviewed, the Court relied on significant trends in state or municipal law to bolster its determinations on several occasions. In Missouri v. McNeely, in which the Court rejected an argument that the fact of dissipation of alcohol in the blood creates a per se exigency justifying departure from the warrant requirement, the Court asse
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	233 See U.S. v. Jones, 132 S. Ct. 945, 954 (2012) (finding that the government had forfeited its alternative argument that the government’s conduct was reasonable for Fourth Amendment purposes even if it did constitute a Fourth Amendment search). 
	-

	234 Id. at 953. 
	235 Jardines, 133 S. Ct. at 1414. 
	236 See Jones, 132 S. Ct. at 962 (Alito, J., concurring) (noting that judges applying Katz are apt to “confuse their own expectations of privacy with those of the hypothetical reasonable person to which the Katz test looks”); Minnesota v. Carter, 525 U.S. 83, 97 (1998) (Scalia, J., concurring). 
	237 Grady v. North Carolina, 135 S. Ct. 1368, 1370 (2015); Jardines, 133 S. Ct. at 1414; Jones, 132 S. Ct. at 953. In two other cases, the Court vacated and remanded for reconsideration in light of Jones. Cuevas-Perez v. United States, 132 S. Ct. 1534 (2012); Pineda-Moreno 
	-

	v. United States, 132 S. Ct. 1533 (2012). 
	238 Missouri v. McNeely, 133 S. Ct. 1552, 1566 n.9 (2013) (listing states that impose such restrictions). 
	restees, found it significant that most states and the federal government had similar laws. In Hiibel v. Sixth Judicial District Court of Nevada, the Court also found it worth observing that that many states had stopand-identify statutes, that the Model Penal Code includes such a provision, and that the laws had roots in early English vagrancy laws. In Atwater v. City of Lago Vista, after examining the common law during the founding era, the Court assessed the laws of contemporary American jurisdictions in 
	239
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	Yet the Court has tended to ignore trends in American law when those trends fail to support the Court’s interpretation of the Fourth Amendment. For example, in Heien v. North Carolina, the Court mentioned several nineteenth-century cases to reinforce its conclusion that a police officer’s reasonable mistake of law can provide a legitimate basis for a detention. Yet in so doing, the Court neglected to mention the dominant twentieth-century common law position rejecting that notion, despite the petitioner’s h
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	246 Brief for Petitioner at 15, Heien v. North Carolina, 135 S. Ct. 530 (2014), 2014 WL2601475. 
	247 135 S. Ct. 2443, 2460 (Scalia, J., dissenting) (2015). 
	248 547 U.S. 843 (2006). 
	cionless searches, the Court found that near consensus to be of “little relevance.”
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	Importantly, it is not easy to support all of the Court’s choices with reference to the priorities Professor Kerr outlined for determining whether positive law should be relevant to Fourth Amendment analysis. For example, Kerr observed that a positive law model would be inappropriate in a case in which the law in question was designed to advance an interest unrelated to privacy against intrusions by criminal investigators. Yet laws requiring reasonable suspicion to justify the search of a parolee, which the
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	Lastly, the Court has fairly consistently rejected the idea that the law of the particular jurisdiction in which challenged conduct occurred should define the contours of Fourth Amendment protection. Virginia v. Moore, in which the Court rejected the argument that Virginia’s choice to prohibit arrest for certain misdemeanor offenses rendered arrests in contravention of the law unconstitutional, typifies this approach. As the Moore Court asserted, “[W]hether or not a search is reasonable within the meaning o
	252
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	There is one notable exception to the Court’s tendency to disregard the law of the jurisdiction in question; the Court does, of course, consider the jurisdiction’s choice to classify conduct as criminal as relevant to its Fourth Amendment analysis. Thus, in both Atwater and Moore, the Court ruled arrests valid because police in each case had probable cause to believe a crime had been committed. Likewise, in Illinois v. McAr
	254
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	249 Id. at 863 (Stevens, J., dissenting). 
	250 Id. at 855. 
	251 See Kerr, Four Models of Fourth Amendment Protection, supra note 89, at 533. To be sure, Professor Kerr’s analysis applied explicitly only to the threshold question of whether government conduct constitutes a search. Nonetheless, one can reasonably apply the priorities he espoused for determining the relevance of positive law to inquiries into the reasonableness of conduct already determined to implicate the Fourth Amendment as well. 
	252 553 U.S. 164, 172 (2008) (quoting California v. Greenwood, 486 U.S. 35, 43 (1988)). 253 517 U.S. 806, 815 (1996). 254 Moore, 553 U.S. at 171; Atwater, 532 U.S. at 354. 
	thur, the Court considered the fact that Illinois treated possession of marijuana as a criminal offense in assessing the state’s interests in preventing a suspect from entering his home while police sought a warrant. The McArthur Court distinguished Welsh v. Wisconsin, in which the Court had held Wisconsin lacked sufficient interest to justify warrantless entry into a suspect’s home based on the possible loss of evidence, in part because the state treated a first offense for driving under the influence as a
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	Ultimately, other than the Court’s recent use of property concepts to determine what constitutes a Fourth Amendment search, the Court’s reliance on positive law has been either haphazard, limited in its potential clarifying effect, or both. A more consistent, principled basis for drawing on positive law to inform the Court’s interpretation of the Fourth Amendment might well contribute to a more coherent body of Fourth Amendment law.
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	CONCLUSION 
	The results of this Study do not suggest that Fourth Amendment law requires no further refinement or reform. Scholars who have attacked the Supreme Court’s Fourth Amendment jurisprudence as incoherent have tended also to have substantive critiques of the Court’s approach that have been at least partly independent of the clarity, or lack thereof, of the Court’s rulings. This Article does not address arguments that contemporary Fourth Amendment law fails, regardless of its coherence, to advance substantive va
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	Nonetheless, a large portion of critical commentary on Fourth Amendment law has revolved, at least in part, around the notion that Fourth Amendment law is a mess because the Supreme Court’s Fourth Amendment jurisprudence gives insufficient guidance for lower courts to be able to figure out what the Supreme Court believes the Fourth Amendment requires. This systematic study gives some additional context for evaluating those assertions. The results show that, in recent decades, lower courts have gotten the “r
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	257 This is not to suggest that such a model would have no shortcomings. For example, as Christopher Slobogin has conceded, reliance on surveys or, by implication, positive law, “does smack of putting search and seizure law up for a vote, which runs against the constitutional grain.” See Christopher Slobogin, Proportionality, Privacy, and Public Opinion: A Response to Kerr and Swire, 94 MINN. L. REV. 1588, 1601–02 (2010); see also Richard M. Re, The Positive Law Floor, 129 HARV. L. REV. F. 313, 329–30 (2016
	straightforward issues that lower courts regularly confront are underrepresented on the Supreme Court’s docket, these results inevitably understate the degree to which clear declarations on the Fourth Amendment’s requirements have allowed lower courts routinely to reach uncontroversially correct conclusions. 
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	Moreover, the performance of lower courts on Fourth Amendment issues is roughly equivalent to the performance of lower courts in general, as evidenced by comparison to other studies that have tracked the performance of federal courts of appeals for other purposes. In addition to this, Fourth Amendment cases make up a small portion not only of the Court’s overall docket, but also of its criminal procedure docket. The Court also does not appear to feel compelled to review Fourth Amendment issues at a rate dra
	-
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	For all of the reasons I have described above, this Study can provide only a coarse estimate of the relative coherence of Fourth Amendment law. The results, however, make far more plausible than the scholarly consensus would suggest the notion that the Supreme Court is already giving sufficiently clear direction to lower courts for those courts to reach consistent, correct results most of the time. For those motivated primarily by perceived incoherence in Fourth Amendment law to devise majestic new interpre
	-

	1 Wayne R. LaFave, Fourth Amendment Vagaries (of Improbable Cause, Imperceptible Plain View, Notorious Privacy, and Balancing Askew), 74 J. CRIM. L. & CRIMINOLOGY 1171, 1171 (1983). 
	1 Wayne R. LaFave, Fourth Amendment Vagaries (of Improbable Cause, Imperceptible Plain View, Notorious Privacy, and Balancing Askew), 74 J. CRIM. L. & CRIMINOLOGY 1171, 1171 (1983). 

	2 Craig M. Bradley, Two Models of the Fourth Amendment, 83 MICH. L. REV. 1468, 1468 (1985). 
	2 Craig M. Bradley, Two Models of the Fourth Amendment, 83 MICH. L. REV. 1468, 1468 (1985). 

	3 Akhil Reed Amar, Fourth Amendment First Principles, 107 HARV. L. REV. 757, 757 (1994). 
	3 Akhil Reed Amar, Fourth Amendment First Principles, 107 HARV. L. REV. 757, 757 (1994). 

	4 David E. Steinberg, Restoring the Fourth Amendment: The Original Understanding Revisited, 33 HASTINGS CONST. L.Q. 47, 47 (2005). 
	4 David E. Steinberg, Restoring the Fourth Amendment: The Original Understanding Revisited, 33 HASTINGS CONST. L.Q. 47, 47 (2005). 

	5 Orin S. Kerr, An Equilibrium-Adjustment Theory of the Fourth Amendment, 125 HARV. L. REV. 476, 478 (2011) (describing critiques others have leveled at Fourth Amendment jurisprudence). 
	5 Orin S. Kerr, An Equilibrium-Adjustment Theory of the Fourth Amendment, 125 HARV. L. REV. 476, 478 (2011) (describing critiques others have leveled at Fourth Amendment jurisprudence). 

	6 William Baude & James Y. Stern, The Positive Law Model of the Fourth Amendment, 129 HARV. L. REV. 1821, 1823 (2016). 
	6 William Baude & James Y. Stern, The Positive Law Model of the Fourth Amendment, 129 HARV. L. REV. 1821, 1823 (2016). 

	7 The text of the Fourth Amendment reads as follows: “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.” U.S. CONST. amend. IV. 
	7 The text of the Fourth Amendment reads as follows: “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.” U.S. CONST. amend. IV. 

	8 Id. 
	8 Id. 

	9 Id. 
	9 Id. 





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo true
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue true
  /ColorSettingsFile (Color Management Off)
  /AlwaysEmbed [ true
    /AachenBT-Bold
    /AachenBT-Roman
    /ACaslon-AltBold
    /ACaslon-AltBoldItalic
    /ACaslon-AltItalic
    /ACaslon-AltRegular
    /ACaslon-AltSemibold
    /ACaslon-AltSemiboldItalic
    /ACaslon-Bold
    /ACaslon-BoldItalic
    /ACaslon-BoldItalicOsF
    /ACaslon-BoldOsF
    /ACaslonExp-Bold
    /ACaslonExp-BoldItalic
    /ACaslonExp-Italic
    /ACaslonExp-Regular
    /ACaslonExp-Semibold
    /ACaslonExp-SemiboldItalic
    /ACaslon-Italic
    /ACaslon-ItalicOsF
    /ACaslon-Ornaments
    /ACaslon-Regular
    /ACaslon-RegularSC
    /ACaslon-Semibold
    /ACaslon-SemiboldItalic
    /ACaslon-SemiboldItalicOsF
    /ACaslon-SemiboldSC
    /ACaslon-SwashBoldItalic
    /ACaslon-SwashItalic
    /ACaslon-SwashSemiboldItalic
    /AGaramondAlt-Italic
    /AGaramondAlt-Regular
    /AGaramond-Bold
    /AGaramond-BoldItalic
    /AGaramond-BoldItalicOsF
    /AGaramond-BoldOsF
    /AGaramondExp-Bold
    /AGaramondExp-BoldItalic
    /AGaramondExp-Italic
    /AGaramondExp-Regular
    /AGaramondExp-Semibold
    /AGaramondExp-SemiboldItalic
    /AGaramond-Italic
    /AGaramond-ItalicOsF
    /AGaramond-Regular
    /AGaramond-RegularSC
    /AGaramond-Semibold
    /AGaramond-SemiboldItalic
    /AGaramond-SemiboldItalicOsF
    /AGaramond-SemiboldSC
    /AGaramond-Titling
    /AgencyFB-Bold
    /AgencyFB-Reg
    /AGOldFace-BoldOutline
    /AGOldFace-Outline
    /AJenson-Italic
    /AJenson-Regular
    /AJenson-RegularDisplay
    /AJenson-RegularSC
    /AJenson-Semibold
    /Aldine721BT-Bold
    /Aldine721BT-BoldItalic
    /Aldine721BT-Italic
    /Aldine721BT-Roman
    /Algerian
    /AlternateGothic-No1
    /AlternateGothic-No2
    /AlternateGothic-No3
    /AmazoneBT-Regular
    /AmericanaBT-Bold
    /AmericanaBT-ExtraBold
    /AmericanaBT-ExtraBoldCondensed
    /AmericanaBT-Italic
    /AmericanaBT-Roman
    /AmericanGaramondBT-Bold
    /AmericanGaramondBT-BoldItalic
    /AmericanGaramondBT-Italic
    /AmericanGaramondBT-Roman
    /AmericanTypewriter-Bold
    /AmericanTypewriter-BoldA
    /AmericanTypewriter-BoldCond
    /AmericanTypewriter-BoldCondA
    /AmericanTypewriter-Cond
    /AmericanTypewriter-CondA
    /AmericanTypewriter-Light
    /AmericanTypewriter-LightA
    /AmericanTypewriter-LightCond
    /AmericanTypewriter-LightCondA
    /AmericanTypewriter-Medium
    /AmericanTypewriter-MediumA
    /AmericanUncD
    /AmerTypewriterITCbyBT-Bold
    /AmerTypewriterITCbyBT-Medium
    /Anna
    /Anna-DTC
    /AntiqueOliT-Bold
    /AntiqueOliT-Regu
    /AntiqueOliT-ReguItal
    /Arial-Black
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMT
    /ArialNarrow
    /ArialNarrow-Bold
    /ArialNarrow-BoldItalic
    /ArialNarrow-Italic
    /ArialRoundedMTBold
    /ArialUnicodeMS
    /Arquitectura
    /ArrusBlk-Italic
    /ArrusBlk-Regular
    /Arrus-Bold
    /ArrusBT-Black
    /ArrusBT-BlackItalic
    /ArrusBT-Bold
    /ArrusBT-BoldItalic
    /ArrusBT-Italic
    /ArrusBT-Roman
    /Arrus-Italic
    /Arrus-Roman
    /Arsis-Italic-DTC
    /Arsis-Regular-DTC
    /AvantGarde-Book
    /AvantGarde-BookOblique
    /AvantGarde-Demi
    /AvantGarde-DemiOblique
    /Avenir-Light
    /Avenir-Medium
    /BadlocICG
    /BadlocICG-Bevel
    /BadlocICG-Compression
    /BakerSignet
    /BankGothicBT-Light
    /BankGothicBT-Medium
    /BaskervilleBE-Italic
    /BaskervilleBE-Medium
    /BaskervilleBE-MediumItalic
    /BaskervilleBE-Regular
    /BaskOldFace
    /Bauhaus93
    /Bauhaus-Bold
    /Bauhaus-Demi
    /Bauhaus-Heavy
    /Bauhaus-Light
    /Bauhaus-Medium
    /Beaufort-Regular
    /Beesknees-DTC
    /Bellevue
    /BellMT
    /BellMTBold
    /BellMTItalic
    /BelweBT-Medium
    /Bembo
    /Bembo-Bold
    /Bembo-BoldExpert
    /Bembo-BoldItalic
    /Bembo-BoldItalicExpert
    /Bembo-BoldItalicOsF
    /Bembo-BoldOsF
    /Bembo-Expert
    /Bembo-ExtraBoldExpert
    /Bembo-ExtraBoldItalicExpert
    /Bembo-ExtraBoldItalicOsF
    /Bembo-ExtraBoldOsF
    /Bembo-Italic
    /Bembo-ItalicExpert
    /Bembo-ItalicOsF
    /Bembo-SC
    /Bembo-SemiboldExpert
    /Bembo-SemiboldItalicExpert
    /Bembo-SemiboldItalicOsF
    /Bembo-SemiboldOsF
    /Benguiat-Bold
    /Benguiat-BoldItalic
    /Benguiat-Book
    /Benguiat-BookItalic
    /BenguiatGothic-Book
    /BenguiatGothic-BookOblique
    /BenguiatGothic-Heavy
    /BenguiatGothic-HeavyOblique
    /BenguiatGothic-MediumOblique
    /Benguiat-Medium
    /Benguiat-MediumItalic
    /Berkeley-Bold
    /Berkeley-BoldItalic
    /Berkeley-Book
    /Berkeley-BookItalic
    /BerlinSansFB-Bold
    /BerlinSansFBDemi-Bold
    /BerlinSansFB-Reg
    /BermudaLP-Squiggle
    /BernardMT-Condensed
    /BernhardModernBT-Bold
    /BernhardModernBT-BoldItalic
    /BernhardModernBT-Italic
    /BernhardModernBT-Roman
    /BernhardModern-RegIta-DTC
    /BernhardModern-Regular-DTC
    /BickleyScriptPlain
    /BlackadderITC-Regular
    /Blackoak
    /Bodoni
    /BodoniAntT-Bold
    /BodoniAntT-BoldItal
    /BodoniAntT-Ligh
    /BodoniAntT-LighItal
    /BodoniAntT-Regu
    /BodoniAntT-ReguItal
    /Bodoni-Bold
    /Bodoni-BoldItalic
    /BodoniHighlightICG
    /Bodoni-Italic
    /BodoniMT
    /BodoniMTBlack
    /BodoniMTBlack-Italic
    /BodoniMT-Bold
    /BodoniMT-BoldItalic
    /BodoniMTCondensed
    /BodoniMTCondensed-Bold
    /BodoniMTCondensed-BoldItalic
    /BodoniMTCondensed-Italic
    /BodoniMT-Italic
    /BodoniMTPosterCompressed
    /Bodoni-Poster
    /Bodoni-PosterCompressed
    /BodoniSevITC-BoldItalOS
    /BodoniSevITC-BoldOS
    /BodoniSevITC-BookItalOS
    /BodoniSevITC-BookOS
    /BoinkPlain
    /BookAntiqua
    /BookAntiqua-Bold
    /BookAntiqua-BoldItalic
    /BookAntiqua-Italic
    /Bookman-Bold
    /Bookman-BoldItalic
    /Bookman-Demi
    /Bookman-DemiItalic
    /Bookman-Light
    /Bookman-LightItalic
    /Bookman-Medium
    /Bookman-MediumItalic
    /BookmanOldStyle
    /BookmanOldStyle-Bold
    /BookmanOldStyle-BoldItalic
    /BookmanOldStyle-Italic
    /BookshelfSymbolSeven
    /Boton-Medium
    /Boton-MediumItalic
    /Boton-Regular
    /Boulevard
    /BradleyHandITC
    /Braille
    /BritannicBold
    /BroadbandICG
    /Broadway
    /BrushScriptBT-Regular
    /BrushScriptMT
    /BubbledotICG-CoarseNeg
    /BubbledotICG-CoarsePos
    /BubbledotICG-FineNeg
    /BubbledotICG-FinePos
    /BurweedICG
    /BurweedICG-Thorny
    /CaflischScript-Bold
    /CaflischScript-Regular
    /Calibri
    /Calibri-Bold
    /Calibri-BoldItalic
    /Calibri-Italic
    /CalifornianFB-Bold
    /CalifornianFB-Italic
    /CalifornianFB-Reg
    /CalisMTBol
    /CalistoMT
    /CalistoMT-BoldItalic
    /CalistoMT-Italic
    /Cambria
    /Cambria-Bold
    /Cambria-BoldItalic
    /Cambria-Italic
    /CambriaMath
    /Candara
    /Candara-Bold
    /Candara-BoldItalic
    /Candara-Italic
    /CandidaBT-Bold
    /CandidaBT-Italic
    /CandidaBT-Roman
    /Carleton-Normal
    /CarpenterICG
    /Carta
    /CasablancaAntique-Italic
    /CasablancaAntique-Normal
    /Caslon224ITCbyBT-Bold
    /Caslon224ITCbyBT-BoldItalic
    /Caslon224ITCbyBT-Book
    /Caslon224ITCbyBT-BookItalic
    /Caslon540BT-Italic
    /Caslon540BT-Roman
    /CaslonBookBE-Italic
    /CaslonBT-Bold
    /CaslonBT-BoldItalic
    /CaslonOldFaceBT-Heavy
    /CaslonOldFaceBT-Italic
    /CaslonOldFaceBT-Roman
    /CaslonOpenfaceBT-Regular
    /CaslonTwoTwentyFour-Black
    /CaslonTwoTwentyFour-BlackIt
    /CaslonTwoTwentyFour-Bold
    /CaslonTwoTwentyFour-BoldIt
    /CaslonTwoTwentyFour-Book
    /CaslonTwoTwentyFour-BookIt
    /CaslonTwoTwentyFour-Medium
    /CaslonTwoTwentyFour-MediumIt
    /Castellar
    /CastellarMT
    /Castle
    /CaxtonBT-Bold
    /CaxtonBT-BoldItalic
    /CaxtonBT-Book
    /CaxtonBT-BookItalic
    /CaxtonBT-Light
    /CaxtonBT-LightItalic
    /Centaur
    /CentaurMT
    /CentaurMT-Bold
    /CentaurMT-BoldItalic
    /CentaurMT-Italic
    /CentaurMT-ItalicA
    /Century
    /Century-Bold
    /Century-BoldItalic
    /Century-Book
    /Century-BookItalic
    /CenturyGothic
    /CenturyGothic-Bold
    /CenturyGothic-BoldItalic
    /CenturyGothic-Italic
    /CenturyOldstyleBT-Bold
    /CenturyOldstyleBT-Italic
    /CenturyOldstyleBT-Roman
    /CenturySchoolbook
    /CenturySchoolbook-Bold
    /CenturySchoolbook-BoldItalic
    /CenturySchoolbook-Italic
    /Chaparral-Display
    /Charlesworth-Bold
    /Charlesworth-Normal
    /Chaucer-DTC
    /Cheltenham-Bold
    /Cheltenham-BoldItalic
    /Cheltenham-Book
    /Cheltenham-BookItalic
    /Cheltenham-Light
    /Cheltenham-LightItalic
    /Cheltenham-Ultra
    /Cheltenham-UltraItalic
    /ChiladaICG-Cuatro
    /ChiladaICG-Dos
    /ChiladaICG-Tres
    /ChiladaICG-Uno
    /Chiller-Regular
    /ChiselD
    /City-Bold
    /City-BoldItalic
    /City-Medium
    /City-MediumItalic
    /Clarendon
    /Clarendon-Bold
    /ClarendonBT-Black
    /ClarendonBT-Bold
    /ClarendonBT-BoldCondensed
    /ClarendonBT-Heavy
    /ClarendonBT-Roman
    /Clarendon-Light
    /ClassicalGaramondBT-Bold
    /ClassicalGaramondBT-BoldItalic
    /ClassicalGaramondBT-Italic
    /ClassicalGaramondBT-Roman
    /CloisterOpenFaceBT-Regular
    /ColonnaMT
    /ComicSansMS
    /ComicSansMS-Bold
    /CommercialScriptBT-Regular
    /Consolas
    /Consolas-Bold
    /Consolas-BoldItalic
    /Consolas-Italic
    /Constantia
    /Constantia-Bold
    /Constantia-BoldItalic
    /Constantia-Italic
    /CooperBlack
    /CopperplateGothic-Bold
    /CopperplateGothic-Light
    /CopperplateT-BoldCond
    /Copperplate-ThirtyThreeBC
    /Copperplate-ThirtyTwoBC
    /CopperplateT-LighCond
    /CopperplateT-MediCond
    /Corbel
    /Corbel-Bold
    /Corbel-BoldItalic
    /Corbel-Italic
    /CoronetI
    /Courier
    /Courier-Bold
    /Courier-BoldOblique
    /CourierNewPS-BoldItalicMT
    /CourierNewPS-BoldMT
    /CourierNewPS-ItalicMT
    /CourierNewPSMT
    /Courier-Oblique
    /Critter
    /CurlzMT
    /Cushing-Bold
    /Cushing-BoldItalic
    /Cushing-Book
    /Cushing-BookItalic
    /Cushing-Heavy
    /Cushing-HeavyItalic
    /Cushing-Medium
    /Cushing-MediumItalic
    /Cutout
    /DeltaSymbol
    /DidotLH-RomanSC
    /DigitalICG
    /DorchesterScriptMT
    /EastBlocICG-Closed
    /EastBlocICG-ClosedAlt
    /EastBlocICG-Open
    /EastBlocICG-OpenAlt
    /EckmannD
    /EdwardianScriptITC
    /ElegantGaramondBT-Bold
    /ElegantGaramondBT-Italic
    /ElegantGaramondBT-Roman
    /Elephant-Italic
    /Elephant-Regular
    /EnglischeSchJoiT-Bold
    /EnglischeSchJoiT-DemiBold
    /EnglischeSchJoiT-Regu
    /EnglischeSchT-Bold
    /EnglischeSchT-DemiBold
    /EnglischeSchT-Regu
    /EngraversGothicBT-Regular
    /EngraversMT
    /EngraversOldEnglishBT-Bold
    /EngraversOldEnglishBT-Regular
    /EngraversRomanBT-Bold
    /EngraversRomanBT-Regular
    /ErasITC-Bold
    /ErasITC-Demi
    /ErasITC-Light
    /ErasITC-Medium
    /Esprit-Black
    /Esprit-BlackItalic
    /Esprit-Bold
    /Esprit-BoldItalic
    /Esprit-Book
    /Esprit-BookItalic
    /Esprit-Medium
    /Esprit-MediumItalic
    /EstrangeloEdessa
    /EurostileDCD-Bold
    /EurostileDCD-Regu
    /EurostileSCT-Bold
    /EurostileSCT-Regu
    /EurostileSteD-BlacExte
    /EurostileT-Blac
    /EurostileT-BlacExte
    /EurostileT-BlackRe1
    /EurostileT-Bold
    /EurostileT-BoldRe1
    /EurostileT-Heav
    /EurostileT-HeavyRe1
    /EurostileT-Medi
    /EurostileT-MediumRe1
    /EurostileT-Regu
    /EurostileT-ReguExte
    /EurostileT-RegularExtendedRe1
    /EurostileT-RegularRe1
    /Exotic350BT-Bold
    /Exotic350BT-DemiBold
    /Exotic350BT-Light
    /ExPonto-Regular
    /FairfieldLH-Bold
    /FairfieldLH-BoldItalic
    /FairfieldLH-Heavy
    /FairfieldLH-HeavyItalic
    /FairfieldLH-Light
    /FairfieldLH-LightItalic
    /FairfieldLH-Medium
    /FairfieldLH-MediumItalic
    /FarfelICG-FeltTip
    /FarfelICG-Pencil
    /FarrierICG
    /FarrierICG-Black
    /FarrierICG-Bold
    /FelixTitlingMT
    /Fenice-Bold
    /Fenice-Bold-DTC
    /Fenice-BoldItalic-DTC
    /Fenice-BoldOblique
    /Fenice-Light
    /Fenice-LightOblique
    /Fenice-Regular
    /Fenice-Regular-DTC
    /Fenice-RegularItalic-DTC
    /Fenice-RegularOblique
    /Fenice-Ultra
    /Fenice-UltraOblique
    /FootlightMTLight
    /ForteMT
    /FranklinGothic-Book
    /FranklinGothic-BookItalic
    /FranklinGothic-Condensed
    /FranklinGothic-Demi
    /FranklinGothic-DemiCond
    /FranklinGothic-DemiItalic
    /FranklinGothic-Heavy
    /FranklinGothic-HeavyItalic
    /FranklinGothicITCbyBT-Book
    /FranklinGothicITCbyBT-BookItal
    /FranklinGothicITCbyBT-Demi
    /FranklinGothicITCbyBT-DemiItal
    /FranklinGothic-Medium
    /FranklinGothic-MediumCond
    /FranklinGothic-MediumItalic
    /FranklinGothic-Roman
    /Freeform710BT-Regular
    /FreestyleScript-Regular
    /FrenchScriptMT
    /FrizQuadrata
    /FrizQuadrata-Bold
    /FrizQuadrataITCbyBT-Bold
    /FrizQuadrataITCbyBT-Roman
    /FrodiSCT-Regu
    /FrodiT-Bold
    /FrodiT-BoldItal
    /FrodiT-Regu
    /FrodiT-ReguItal
    /Frutiger-Black
    /Frutiger-BlackCn
    /Frutiger-BlackItalic
    /Frutiger-Bold
    /Frutiger-BoldItalic
    /Frutiger-Cn
    /Frutiger-ExtraBlackCn
    /Frutiger-Italic
    /Frutiger-Light
    /Frutiger-LightCn
    /Frutiger-LightItalic
    /Frutiger-Roman
    /Frutiger-UltraBlack
    /Futura
    /Futura-Bold
    /FuturaBT-Book
    /FuturaBT-BookItalic
    /FuturaBT-Heavy
    /FuturaBT-HeavyItalic
    /FuturaBT-Light
    /FuturaBT-LightItalic
    /Futura-Condensed
    /Futura-CondensedBold
    /Futura-CondensedBoldOblique
    /Futura-CondensedExtraBold
    /Futura-CondensedLight
    /Futura-CondensedLightOblique
    /Futura-CondensedOblique
    /Futura-CondExtraBoldObl
    /Futura-ExtraBold
    /Futura-ExtraBoldOblique
    /Futura-Heavy
    /Futura-HeavyOblique
    /Futura-Oblique
    /Galliard-Black
    /Galliard-BlackItalic
    /Galliard-Bold
    /Galliard-BoldItalic
    /Galliard-Italic
    /Galliard-Roman
    /Galliard-Ultra
    /Galliard-UltraItalic
    /Garamond
    /Garamond-Bold
    /Garamond-BoldCondensed
    /Garamond-BoldCondensedItalic
    /Garamond-Book
    /Garamond-BookCondensed
    /Garamond-BookCondensedItalic
    /Garamond-BookItalic
    /Garamond-Italic
    /GaramondITCbyBT-Bold
    /GaramondITCbyBT-BoldItalic
    /GaramondITCbyBT-Book
    /GaramondITCbyBT-BookItalic
    /Garamond-LightCondensed
    /Garamond-LightCondensedItalic
    /GaramondNo2DCD-Medi
    /GaramondNo2DCD-Regu
    /GaramondNo2SCT-Medi
    /GaramondNo2SCT-Regu
    /GaramondNo2T-Medi
    /GaramondNo2T-Regu
    /GaramondNo2T-ReguItal
    /GaramondNo4CyrTCY-Ligh
    /GaramondNo4CyrTCY-LighItal
    /GaramondNo4CyrTCY-Medi
    /GaramondThree
    /GaramondThree-Bold
    /GaramondThree-BoldItalic
    /GaramondThree-BoldItalicOsF
    /GaramondThree-BoldSC
    /GaramondThree-Italic
    /GaramondThree-ItalicOsF
    /GaramondThree-SC
    /Garamond-Ultra
    /Garamond-UltraCondensed
    /Garamond-UltraCondensedItalic
    /Garamond-UltraItalic
    /Gautami
    /Georgia
    /Georgia-Bold
    /Georgia-BoldItalic
    /Georgia-Italic
    /Giddyup
    /Giddyup-Thangs
    /Gigi-Regular
    /GillSans
    /GillSans-Bold
    /GillSans-BoldItalic
    /GillSans-ExtraBold
    /GillSans-Italic
    /GillSansMT
    /GillSansMT-Bold
    /GillSansMT-BoldItalic
    /GillSansMT-Condensed
    /GillSansMT-ExtraCondensedBold
    /GillSansMT-Italic
    /GillSans-UltraBold
    /GillSans-UltraBoldCondensed
    /Giovanni-Black
    /Giovanni-BlackItalic
    /Giovanni-Bold
    /Giovanni-BoldItalic
    /Giovanni-Book
    /Giovanni-BookItalic
    /GloucesterMT-ExtraCondensed
    /Gotham-Bold
    /Gotham-BoldItalic
    /Gotham-Book
    /Gotham-BookItalic
    /Gotham-Medium
    /Gotham-MediumItalic
    /Goudy
    /Goudy-Bold
    /Goudy-BoldItalic
    /GoudyHandtooledBT-Regular
    /Goudy-Italic
    /GoudyOldStyleBT-ExtraBold
    /GoudyOldStyle-Regular-DTC
    /GoudyOldStyleT-Bold
    /GoudyOldStyleT-Italic
    /GoudyOldStyleT-Regular
    /GoudyStout
    /GoudyTextMT
    /GreymantleMVB
    /GrotesqueMT
    /GrotesqueMT-Black
    /GrotesqueMT-BoldExtended
    /GrotesqueMT-Condensed
    /GrotesqueMT-ExtraCondensed
    /GrotesqueMT-Italic
    /GrotesqueMT-Light
    /GrotesqueMT-LightCondensed
    /GrotesqueMT-LightItalic
    /Haettenschweiler
    /HarlowSolid
    /Harrington
    /Helvetica
    /Helvetica-Black
    /Helvetica-BlackOblique
    /Helvetica-Bold
    /Helvetica-BoldOblique
    /Helvetica-Compressed
    /Helvetica-Narrow
    /Helvetica-Narrow-Bold
    /Helvetica-Narrow-BoldOblique
    /Helvetica-Narrow-Oblique
    /HelveticaNeue-BlackExt
    /HelveticaNeue-Bold
    /HelveticaNeue-BoldItalic
    /HelveticaNeue-Italic
    /HelveticaNeue-Medium
    /HelveticaNeue-Roman
    /HelveticaNeue-Thin
    /HelveticaNeue-ThinItalic
    /Helvetica-Oblique
    /HighTowerText-Italic
    /HighTowerText-Reg
    /HorleyOldStyleMT
    /HorleyOldStyleMT-Bold
    /HorleyOldStyleMT-BoldItalic
    /HorleyOldStyleMT-Italic
    /HorleyOldStyleMT-Light
    /HorleyOldStyleMT-LightItalic
    /HorleyOldStyleMT-SbItalic
    /HorleyOldStyleMT-SemiBold
    /Humanist521BT-Bold
    /Humanist521BT-BoldCondensed
    /Humanist521BT-BoldItalic
    /Humanist521BT-ExtraBold
    /Humanist521BT-Italic
    /Humanist521BT-Light
    /Humanist521BT-LightItalic
    /Humanist521BT-Roman
    /Humanist521BT-RomanCondensed
    /Humanist521BT-UltraBold
    /Humanist521BT-XtraBoldCondensed
    /Humanist777BT-BlackB
    /Humanist777BT-BlackItalicB
    /Humanist777BT-BoldB
    /Humanist777BT-BoldItalicB
    /Humanist777BT-ItalicB
    /Humanist777BT-LightB
    /Humanist777BT-LightItalicB
    /Humanist777BT-RomanB
    /Impact
    /ImpactT
    /ImprintMT-Shadow
    /Incised901BT-Black
    /Incised901BT-Italic
    /Incised901BT-Roman
    /Industrial736BT-Italic
    /Industrial736BT-Roman
    /InformalRoman-Regular
    /Isadora-Bold
    /Isadora-Regular
    /ItcEras-Bold
    /ItcEras-Book
    /ItcEras-Demi
    /ItcEras-Light
    /ItcEras-Medium
    /ItcEras-Ultra
    /ItcKabel-Bold
    /ItcKabel-Book
    /ItcKabel-Demi
    /ItcKabel-Medium
    /ItcKabel-Ultra
    /JansonText-Bold
    /JansonText-BoldItalic
    /JansonText-Italic
    /JansonText-Roman
    /Jenson-Oldstyle-DTC
    /Jenson-Oldstyle-Oblique-DTC
    /Jokerman-Regular
    /JuiceITC-Regular
    /Kartika
    /Kennerley-BoldItalicV
    /Kennerley-BoldV
    /Kennerley-ItalicV
    /Kennerley-OldstyleV
    /Keypunch-Normal
    /Keystroke-Normal
    /Khaki-Two
    /KisBT-Italic
    /KisBT-Roman
    /Korinna-Bold
    /Korinna-KursivBold
    /Korinna-KursivRegular
    /Korinna-Regular
    /KristenITC-Regular
    /Kuenstler480BT-Bold
    /Kuenstler480BT-BoldItalic
    /Kuenstler480BT-Italic
    /Kuenstler480BT-Roman
    /KuenstlerScriptBlack-DTC
    /KunstlerschreibschD-Bold
    /KunstlerschreibschD-Medi
    /KunstlerschreibschJoiD-Bold
    /KunstlerschreibschJoiD-Medi
    /KunstlerScript
    /Latha
    /LatinWide
    /Leawood-Black
    /Leawood-BlackItalic
    /Leawood-Bold
    /Leawood-BoldItalic
    /Leawood-Book
    /Leawood-BookItalic
    /Leawood-Medium
    /Leawood-MediumItalic
    /LemonadeICG
    /LemonadeICG-Bold
    /LetterGothic
    /LetterGothic-Bold
    /Lithograph
    /Lithograph-Bold
    /LithographLight
    /Lithos-Black
    /Lithos-Regular
    /LubalinGraph-Book
    /LubalinGraph-BookOblique
    /LubalinGraph-Demi
    /LubalinGraph-DemiOblique
    /LucidaBright
    /LucidaBright-Demi
    /LucidaBright-DemiItalic
    /LucidaBright-Italic
    /LucidaCalligraphy-Italic
    /LucidaConsole
    /LucidaFax
    /LucidaFax-Demi
    /LucidaFax-DemiItalic
    /LucidaFax-Italic
    /LucidaHandwriting-Italic
    /LucidaSans
    /LucidaSans-Demi
    /LucidaSans-DemiItalic
    /LucidaSans-Italic
    /LucidaSans-Typewriter
    /LucidaSans-TypewriterBold
    /LucidaSans-TypewriterBoldOblique
    /LucidaSans-TypewriterOblique
    /LucidaSansUnicode
    /Machine
    /Machine-Bold
    /Madrone
    /Magneto-Bold
    /MaiandraGD-Regular
    /Mangal-Regular
    /MariageD
    /Mariage-DTC
    /MaturaMTScriptCapitals
    /Memphis-Bold
    /Memphis-BoldItalic
    /Memphis-ExtraBold
    /Memphis-Light
    /Memphis-LightItalic
    /Memphis-Medium
    /Memphis-MediumItalic
    /Mesquite
    /MetropolisICG
    /MicrosoftSansSerif
    /Minion-Black
    /Minion-BlackOsF
    /Minion-Bold
    /Minion-BoldCondensed
    /Minion-BoldCondensedItalic
    /Minion-BoldItalic
    /Minion-BoldItalicOsF
    /Minion-BoldOsF
    /Minion-Condensed
    /Minion-CondensedItalic
    /Minion-DisplayItalic
    /Minion-DisplayItalicSC
    /Minion-DisplayRegular
    /Minion-DisplayRegularSC
    /MinionExp-Black
    /MinionExp-Bold
    /MinionExp-BoldItalic
    /MinionExp-DisplayItalic
    /MinionExp-DisplayRegular
    /MinionExp-Italic
    /MinionExp-Regular
    /MinionExp-Semibold
    /MinionExp-SemiboldItalic
    /Minion-Italic
    /Minion-ItalicSC
    /Minion-Ornaments
    /Minion-Regular
    /Minion-RegularSC
    /Minion-Semibold
    /Minion-SemiboldItalic
    /Minion-SemiboldItalicSC
    /Minion-SemiboldSC
    /Minion-SwashDisplayItalic
    /Minion-SwashItalic
    /Minion-SwashSemiboldItalic
    /MiniPics-ASL
    /MiniPics-LilCreatures
    /MiniPics-LilDinos
    /MiniPics-LilEvents
    /MiniPics-LilFaces
    /MiniPics-LilFeatures
    /MiniPics-LilFishies
    /MiniPics-LilFolks
    /MiniPics-NakedCityDay
    /MiniPics-NakedCityNight
    /MiniPics-RedRock
    /MiniPics-UprootedLeaf
    /MiniPics-UprootedTwig
    /Mistral
    /Modern20BT-ItalicB
    /Modern20BT-RomanB
    /Modern-Regular
    /MofoloD
    /Mojo
    /MonaLisaRecut
    /MonaLisaSolid
    /MonaLisa-Solid
    /MonotypeCorsiva
    /MotterFemD
    /MrsEavesBold
    /MrsEavesItalic
    /MrsEavesRoman
    /MS-Mincho
    /MSOutlook
    /MSReferenceSansSerif
    /MSReferenceSpecialty
    /MuralScript-DTC
    /MVBoli
    /Myriad-Bold
    /Myriad-BoldItalic
    /Myriad-Italic
    /Myriad-Roman
    /Myriad-Tilt
    /Mythos
    /NarrowbandPrimeICG
    /NarrowbandPrimeICG-Bold
    /NDLR-NewBaskerville-Bold
    /NDLR-NewBaskerville-Italic
    /NDLR-NewBaskerville-Roman
    /NewBaskerville-Bold
    /NewBaskerville-BoldItalic
    /NewBaskerville-BoldItalicOsF
    /NewBaskerville-BoldSC
    /NewBaskerville-Italic
    /NewBaskerville-ItalicOsF
    /NewBaskerville-Roman
    /NewBaskerville-SC
    /NewCaledonia
    /NewCaledonia-Black
    /NewCaledonia-BlackItalic
    /NewCaledonia-Bold
    /NewCaledonia-BoldItalic
    /NewCaledonia-Italic
    /NewCaledonia-SemiBold
    /NewCaledonia-SemiBoldItalic
    /NewCenturySchlbk-Bold
    /NewCenturySchlbk-BoldItalic
    /NewCenturySchlbk-Italic
    /NewCenturySchlbk-Roman
    /NewsGothicBT-BoldCondensed
    /NewsGothicBT-BoldCondItalic
    /NewsGothicBT-ItalicCondensed
    /NewsGothicBT-RomanCondensed
    /NewtronICG
    /NewtronICG-Alt
    /NewtronICG-Open
    /NiagaraEngraved-Reg
    /NiagaraSolid-Reg
    /Novarese-Bold
    /Novarese-BoldItalic
    /Novarese-Book
    /Novarese-BookItalic
    /Novarese-Medium
    /Novarese-MediumItalic
    /Novarese-Ultra
    /Nueva-BoldExtended
    /Nueva-Roman
    /NuptialBT-Regular
    /NuptialScript
    /Nyx
    /OBookMan-BoldItaSwash
    /OBookMan-BoldItaSwashSupp
    /OCRA-Alternate
    /OCRAExtended
    /OCRB10PitchBT-Regular
    /OfficinaSans-Bold
    /OfficinaSans-BoldItalic
    /OfficinaSans-Book
    /OfficinaSans-BookItalic
    /OfficinaSerif-Bold
    /OfficinaSerif-BoldItalic
    /OfficinaSerif-Book
    /OfficinaSerif-BookItalic
    /OldEnglishTextMT
    /OldStyleSeven
    /OldStyleSeven-Italic
    /OldStyleSeven-ItalicOsF
    /OldStyleSeven-SC
    /OmniBlack
    /OmniBlackItalic
    /OmniBold
    /OmniBoldItalic
    /OmniBook
    /OmniBookItalic
    /Onyx
    /Optimum-Bold-DTC
    /Optimum-BoldItalic-DTC
    /Optimum-Roman-DTC
    /Optimum-RomanItalic-DTC
    /Ouch
    /PalaceScriptMT
    /Palatino-Bold
    /Palatino-BoldItalic
    /Palatino-BoldItalicOsF
    /Palatino-BoldOsF
    /Palatino-Italic
    /Palatino-ItalicOsF
    /PalatinoLinotype-Bold
    /PalatinoLinotype-BoldItalic
    /PalatinoLinotype-Italic
    /PalatinoLinotype-Roman
    /Palatino-Roman
    /Palatino-SC
    /PapyrusPlain
    /Papyrus-Regular
    /Parchment-Regular
    /ParisFlashICG
    /ParkAvenue-DTC
    /PepitaMT
    /Perpetua
    /Perpetua-Bold
    /Perpetua-BoldItalic
    /Perpetua-Italic
    /PerpetuaTitlingMT-Bold
    /PerpetuaTitlingMT-Light
    /Playbill
    /Poetica-ChanceryI
    /Pompeia-Inline
    /Ponderosa
    /PoorRichard-Regular
    /Poplar
    /PopplLaudatio-Italic
    /PopplLaudatio-Medium
    /PopplLaudatio-MediumItalic
    /PopplLaudatio-Regular
    /Postino-Italic
    /Present
    /Present-Black
    /Present-BlackCondensed
    /Present-Bold
    /President-Normal
    /Pristina-Regular
    /Quake
    /QuicksansAccurateICG
    /QuicksansAccurateICG-Fill
    /QuicksansAccurateICG-Guides
    /QuicksansAccurateICG-Out
    /QuicksansAccurateICG-Solid
    /Qwerty-Mac
    /Qwerty-PC
    /Raavi
    /RageItalic
    /RapierPlain
    /Ravie
    /RepublikSansICG-01
    /RepublikSansICG-02
    /RepublikSansICG-03
    /RepublikSansICG-03Alt
    /RepublikSerifICG-01
    /RepublikSerifICG-02
    /RepublikSerifICG-03
    /RepublikSerifICG-03Alt
    /Ribbon131BT-Bold
    /Ribbon131BT-Regular
    /Rockwell
    /Rockwell-Bold
    /Rockwell-BoldItalic
    /Rockwell-Condensed
    /Rockwell-CondensedBold
    /Rockwell-ExtraBold
    /Rockwell-Italic
    /RoseRound-Black-DTC
    /RoseRound-Bold-DTC
    /RoseRound-Light-DTC
    /Rosewood-Fill
    /Rosewood-Regular
    /RotisSemiSerif
    /RotisSemiSerif-Bold
    /RotisSerif-Italic
    /RubinoSansICG
    /RubinoSansICG-Fill
    /RubinoSansICG-Guides
    /RubinoSansICG-Out
    /RubinoSansICG-Solid
    /RussellSquare
    /RussellSquare-Oblique
    /SabondiacriticRoman
    /Sanvito-Light
    /Sanvito-Roman
    /ScriptMTBold
    /SegoeUI
    /SegoeUI-Bold
    /SegoeUI-BoldItalic
    /SegoeUI-Italic
    /SerpentineD-Bold
    /SerpentineD-BoldItal
    /SerpentineSansICG
    /SerpentineSansICG-Bold
    /SerpentineSansICG-BoldOblique
    /SerpentineSansICG-Light
    /SerpentineSansICG-LightOblique
    /SerpentineSansICG-Oblique
    /ShowcardGothic-Reg
    /Shruti
    /Shuriken-Boy
    /Signature
    /SignatureLight
    /Slimbach-Black
    /Slimbach-BlackItalic
    /Slimbach-Bold
    /Slimbach-BoldItalic
    /Slimbach-Book
    /Slimbach-BookItalic
    /Slimbach-Medium
    /Slimbach-MediumItalic
    /SnapITC-Regular
    /Souvenir-Demi
    /Souvenir-DemiItalic
    /Souvenir-Light
    /Souvenir-LightItalic
    /SpumoniLP
    /Staccato222BT-Regular
    /StempelGaramond-Bold
    /StempelGaramond-BoldItalic
    /StempelGaramond-Italic
    /StempelGaramond-Roman
    /Stencil
    /StoneSans-Bold
    /StoneSans-BoldItalic
    /StoneSans-Semibold
    /StoneSans-SemiboldItalic
    /StuyvesantICG-Solid
    /Swiss721BT-Black
    /Switzerland-Bold
    /Switzerland-BoldItalic
    /SwitzerlandCondBlack-Italic
    /SwitzerlandCondBlack-Normal
    /SwitzerlandCondensed-Bold
    /SwitzerlandCondensed-BoldItalic
    /SwitzerlandCondensed-Italic
    /SwitzerlandCondensed-Normal
    /SwitzerlandCondLight-Italic
    /SwitzerlandCondLight-Normal
    /Switzerland-Italic
    /Switzerland-Normal
    /Sylfaen
    /Symbol
    /SymbolMT
    /Tahoma
    /Tahoma-Bold
    /Tekton
    /Tekton-Bold
    /TempusSansITC
    /TheSansBold-Caps
    /TheSansBold-Plain
    /TheSans-Caps
    /TheSans-Italic
    /TheSans-Plain
    /TheSansSemiBold-Caps
    /TheSansSemiBold-Plain
    /TheSansSemiLight-Caps
    /TheSansSemiLight-Plain
    /Tiepolo-Black
    /Tiepolo-BlackItalic
    /Tiepolo-Bold
    /Tiepolo-BoldItalic
    /Tiepolo-Book
    /Tiepolo-BookItalic
    /Times-Bold
    /Times-BoldItalic
    /Times-BoldItalicOsF
    /Times-BoldSC
    /Times-Italic
    /Times-ItalicOsF
    /TimesNewRomanPS
    /TimesNewRomanPS-Bold
    /TimesNewRomanPS-BoldItalic
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-Italic
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /Times-Roman
    /Times-RomanSC
    /TimesTen-Bold
    /TimesTen-BoldItalic
    /TimesTen-Italic
    /TimesTen-Roman
    /TimesTen-RomanOsF
    /TimesTen-RomanSC
    /TNTLawClareBold
    /TNTLawFutura
    /TNTLawGaraBold
    /TNTLawGaraBoldItalic
    /TNTLawGaraItalic
    /TNTLawGaraRoman
    /TNTLawGaraSCBold
    /TNTLawGaraSCBoldItalic
    /TNTLawGaraSCItalic
    /TNTLawGaraSCRoman
    /TNTLawHelLiteRoman
    /TNTLawPalBold
    /TNTLawPalBoldItalic
    /TNTLawPalBoldItalicSC
    /TNTLawPalBoldSC
    /TNTLawPalItalic
    /TNTLawPalItalicSC
    /TNTLawPalRoman
    /TNTLawPalRomanSC
    /TNTLawTimesBold
    /TNTLawTimesBoldItalic
    /TNTLawTimesBoldItalicSC
    /TNTLawTimesBoldSC
    /TNTLawTimesItalic
    /TNTLawTimesItalicSC
    /TNTLawTimesRoman
    /TNTLawTimesRomanSC
    /Toolbox
    /Trajan-Bold
    /Trajan-Regular
    /Transitional521BT-BoldA
    /Transitional521BT-CursiveA
    /Transitional521BT-RomanA
    /Transitional551BT-MediumB
    /Transitional551BT-MediumItalicB
    /Trebuchet-BoldItalic
    /TrebuchetMS
    /TrebuchetMS-Bold
    /TrebuchetMS-Italic
    /Trixie-Extra
    /Trixie-Light
    /Trixie-Plain
    /Trixie-Text
    /TrumpMediaeval-Bold
    /TrumpMediaeval-BoldItalic
    /TrumpMediaeval-Italic
    /TrumpMediaeval-Roman
    /Tunga-Regular
    /TwCenMT-Bold
    /TwCenMT-BoldItalic
    /TwCenMT-Condensed
    /TwCenMT-CondensedBold
    /TwCenMT-CondensedExtraBold
    /TwCenMT-Italic
    /TwCenMT-Regular
    /Univers-Black-DTC
    /Univers-BlackExt-DTC
    /Univers-BlackOblique-DTC
    /Univers-BoldCond-DTC
    /Univers-BoldCondObl-DTC
    /Univers-Bold-DTC
    /Univers-BoldExt-DTC
    /Univers-BoldOblique-DTC
    /Univers-Condensed
    /Univers-CondensedBold
    /Univers-CondensedBoldOblique
    /Univers-CondensedOblique
    /Univers-DTC
    /UniversityOS
    /UniversityOS-Bold
    /UniversityOS-BoldItalic
    /UniversityOS-Italic
    /UniversityOSSC
    /UniversityOSSC-Bold
    /UniversityOSSC-BoldItalic
    /UniversityOSSC-Italic
    /Univers-LightCond-DTC
    /Univers-LightCondObl-DTC
    /Univers-Light-DTC
    /Univers-LightOblique-DTC
    /Univers-LightUltraCond-DTC
    /Univers-LightUltraCondensed
    /Univers-Oblique-DTC
    /Univers-RomanCond-DTC
    /Univers-RomanCondObl-DTC
    /Univers-RomanExt-DTC
    /Univers-UltraBold-DTC
    /Univers-UltraBoldExt-DTC
    /Univers-UltraCond-DTC
    /URWBodeD
    /URWBodeOutP
    /URWBodeP
    /URWCardanusD
    /URWCippusD
    /URWGaramondT-Bold
    /URWGaramondT-BoldObli
    /URWGaramondT-Regu
    /URWGaramondT-ReguObli
    /URWGroteskT-LighCond
    /URWLatinoT-Blac
    /URWLatinoT-BlackRe1
    /URWLatinoT-Bold
    /URWLatinoT-BoldItal
    /URWLatinoT-BoldItalicRe1
    /URWLatinoT-BoldRe1
    /URWLatinoT-Medi
    /URWLatinoT-MediItal
    /URWLatinoT-MediumItalicRe1
    /URWLatinoT-MediumRe1
    /URWLatinoT-Regu
    /URWLatinoT-ReguItal
    /URWLatinoT-RegularItalicRe1
    /URWLatinoT-RegularRe1
    /URWPolluxScrNo2JoiD
    /Usherwood-Black
    /Usherwood-BlackItalic
    /Usherwood-Bold
    /Usherwood-BoldItalic
    /Usherwood-Book
    /Usherwood-BookItalic
    /Usherwood-Medium
    /Usherwood-MediumItalic
    /Utopia-Italic
    /Utopia-Regular
    /Utopia-Semibold
    /Utopia-SemiboldItalic
    /VAGRounded-Black
    /VAGRounded-Bold
    /VAGRounded-Light
    /VAGRounded-Thin
    /Veljovic-Black
    /Veljovic-BlackItalic
    /Veljovic-Bold
    /Veljovic-BoldItalic
    /Veljovic-Book
    /Veljovic-BookItalic
    /Veljovic-Medium
    /Veljovic-MediumItalic
    /Verdana
    /Verdana-Bold
    /Verdana-BoldItalic
    /Verdana-Italic
    /VinerHandITC
    /Viva-BoldExtraExtended
    /Vivaldii
    /Viva-Regular
    /VladimirScript
    /Vrinda
    /Webdings
    /Wilke-BoldItalic
    /Wilke-Roman
    /WilliamsCaslonText-Bold
    /WilliamsCaslonText-BoldItalic
    /WilliamsCaslonText-Italic
    /WilliamsCaslonText-Regular
    /Willow
    /WindsorBT-Roman
    /Wingdings2
    /Wingdings3
    /Wingdings-Regular
    /WontonICG
    /WoodtypeOrnaments-One
    /WoodtypeOrnaments-Two
    /YardmasterD
    /YardmasterOnlShaD
    /YardmasterOnlShaO
    /ZapfChancery-MediumItalic
    /ZapfDingbats
    /ZurichBT-BoldCondensed
    /ZurichBT-BoldCondensedItalic
    /ZurichBT-ExtraCondensed
    /ZurichBT-ItalicCondensed
    /ZurichBT-RomanCondensed
    /ZWAdobeF
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f300130d330b830cd30b9658766f8306e8868793a304a3088307353705237306b90693057305f00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /FRA <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU (Use these settings to create PDF documents suitable for reliable viewing and printing of business documents. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [612.000 792.000]
>> setpagedevice




