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I. ISSUE SUMMARY 

1. Sexual violence and rape in the United States military is perpetrated at alarming rates and 
violates service members' right to be free of torture and cruel, inhuman or degrading 
treatment. 1 In its 2013 Annual Report on Sexual Assault in the Military, the U.S. 
Department of Defense (DoD) stated that there were 5,061 reports of sexual assault in the 
military between 2013 and 2014, a nearly fifty percent increase across all services over 
the same period a year earlier.2 The actual number of sexual assaults in the military is 
impossible to determine, however, as most incidents are never reported.3 The number of 
men and women who experience sexual violence in the military is disproportionate 
relative to the civilian population, and female service members are disproportionately 
targeted compared to males. 4 

2. Although a widespread problem, the DoD has been slow to respond to the issue of sexual 
violence and rape in the United States military. While the DoD has attempted to institute 
prevention strategies against military sexual assault, it lacks a comprehensive framework 
to oversee compliance and ensure effective implementation of those strategies.5 By 
failing to adequately prevent and address incidents of sexual violence in the U.S. military, 
the DoD fosters a culture of impunity6 and violates Article 2 of the Convention against 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT).7 The 
hierarchic and command-driven structure8 has tolerated sexual violence and harassment 
for decades, such that perpetrators of violence know they can act with impunity. 

3. The military justice system is an exceptionally closed system with complete discretion to 
investigate, prosecute and punish any criminal allegations by and against its members. 
Survivors have the option to report incidents of rape and sexual violence to either their 
unit leadership or, more recently, to certain individuals outside of their unit. Reports are 
processed through either the restricted reporting system, which ensures confidentiality but 
does not provide a judicial remedy, or through the unrestricted reporting system which 
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allows for investigation and possible prosecution. Although unrestricted reports are 
referred outside the unit to military law enforcement for investigation, it is the accused's 
unit supervisor, known as the commander, who ultimately decides how a case is 
resolved.9 

4. When a service member reports an incident through the unrestricted reporting system, the 
military justice system provides that a commander in the accused's chain of command 
possesses the power to determine whether a case will be referred to the military judicial 
system for prosecution. 10 Under recent changes to DoD policy, a commander with a rank 
of grade 0-6 (colonel or Navy captain) or higher is authorized to decide initial disposition 
action, and has the power to administratively dispose of the case. 1 1  However, 
commanders are not impartial. They may have close working and personal relationships 
with the accused, and in some cases they may supervise both the accused and the 
survivor. 12 Additionally, commanders are evaluated according to how successfully they 
are carrying out the mission - not on providing justice to those who experience violence. 
When the accused is otherwise an effective service member, a commander faces the 
conflict of losing him if a complaint is pursued and prosecuted. This conflict of interest 
prevents the survivor from receiving impartial and unbiased treatment from the chain of 
command and violates his or her rights to due process and prompt and impartial 
investigation. 1 3  The inevitable partiality of the chain of command thus compromises the 
military's ability to afford meaningful redress to survivors of sexual violence. 

5. Continuing to provide commanders in the chain of command with the authority to make 
key decisions about investigating, prosecuting, and punishing sexual violence is also 
problematic because most commanders have no substantial legal training in handling 
sexual abuse cases. 14 Although commanders can ask military lawyers for guidance, they 
have ultimate authority to make disposition decisions, including ordering dispositions 
contrary to the advice of legal counsel. 1 5  Commanders' attention is also necessarily 
focused on the operation of their unit. As the Service Women's Action Network has 
noted "[m]ission requirements, operational tempo, training, workups and deployments 
can create a situation where commanders are unable to devote the proper time and 
attention needed to rendering proper disposition decisions." 16 

6. The requirement that survivors report their abuse to their commander, and the broad 
authority given to commanders, has created a climate where violence is condoned and 
victims are silenced, and sometimes even punished. The military judicial system 
prosecutes only eight percent of those alleged to have perpetrated rape or sexual assault, 
as compared to the civilian system, which prosecutes forty percent of those alleged to 
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have committed these crimes. 1 7  In a significant number of cases, perpetrators have 
received a non-judicial punishment under Article 15 of the Uniform Code of Military 
Justice (UCMJ), which consists of administrative discipline without a court martial and is 
intended to apply only to "minor offenses." 1 8  In other cases, perpetrators have been tried 
for the lesser offence of adultery under Article 134 of the UCMJ instead of rape under 
Article 120. 1 9  

7. Furthermore, survivors do not have access to federal courts to seek redress, a right 
afforded to all other civilian citizens, including other civilian employees of the military , 20 

and protected under CAT.2 1  Survivors of sexual violence in the military are barred from 
bringing civil rights or personal injury claims against the military or military officials in 
civilian federal courts. The U.S. Supreme Court has held that courts may not provide a 
remedy for injuries to servicewomen and men "where the injuries arise out of or are in 
the course of activity that is incident to [military] service."22 Lower federal courts have 
applied this precedent to dismiss several recent class action cases brought by service 
members who were subjected to sexual violence while in the military.23 Thus, sexual 
assault survivors who were unable to achieve redress through the military system have 
found themselves, for the second time, denied a meaningful remedy. 

8. Some survivors experience retaliation when they report sexual violence to their 
commanders.24 Sixty-two percent of women who experienced and reported unwanted 
sexual conduct in 2012 indicated perceiving some form of professional retaliation, social 
retaliation, administrative action, and/or other punishments as a result of reporting the 
incident.25 Some servicemen and women who reported sexual violence have been 
labelled as "troublemakers," downgraded in rank, denied promotions, stripped of their 
security clearance, or discharged (sometimes dishonorably) as a direct result.26 In some 
cases where survivors were transferred, members of their commands called the survivors' 
new supervisors to inform them of survivors' 'misbehavior,' thereby perpetuating the 
harassment and stigmatization against the service member.27 Such retaliation violates the 
United States' obligations under Article 13 of CAT, which ensures that "the complainant 
and witnesses are protected against all ill-treatment or intimidation as a consequence of 
his complaint or any evidence given." 

9. The lack of effective remedies and the ongoing retaliation against many victims of 
military sexual violence deters survivors from coming forward. This not only results in 
ongoing trauma for the victim, but allows perpetrators to repeat the violence against the 
victim and others. 
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10. Once discharged from the military, survivors of sexual violence continue to face 
discrimination and governmental refusal to recognize or address the harms they have 
suffered. Veterans who sustain disabling conditions resulting from their service are 
entitled to receive disability compensation, including when they are sexually harassed or 
assaulted. Yet, service members who suffer from Post-Traumatic Stress Disorder based 
on military sexual violence experience great difficulty in obtaining benefits.28 The 
evidentiary standard that is used by the U.S. Department of Veterans Affairs in evaluating 
these claims is higher than for Post-Traumatic Stress Disorder based on other stressors, 
such as fear of enemy activity. As a result, military sexual assault survivors are less likely 
to be approved for disability compensation when compared to other veterans suffering 
from Post-Traumatic Stress Disorder. 

11. In short, the U.S. military justice system systematically fails to impartially and 
meaningfully investigate, prosecute, and punish acts of sexual violence, and bars 
survivors from seeking redress in federal courts when the military violates their rights. 
The U.S. then often discriminates against these victims a second time, by denying them 
disability compensation after they are discharged for mental health conditions that arise 
from the sexual violence. The United States should take meaningful steps to reform these 
systems in order to eradicate sexual violence in the military, including by providing equal 
access to disability compensation for those veterans who are disabled based on military 
sexual violence; removing from command the decision of whether to investigate, 
prosecute, and punish alleged perpetrators; and provide survivors with access to U.S. 
federal courts. 

II. LEGAL FRAMEWORK 

12. With regard to the issues described above, CAT specifically enshrines the absolute 
prohibition of torture (Article 1 ); obligates the State Party to take effective measures to 
prevent torture (Article 2); prohibits cruel, inhuman, and degrading treatment or 
punishment (Article 16);29 requires prompt and impartial investigation (Article 12); 
establishes the right to lodge a complaint and be protected against ill-treatment or 
intimidation as a consequence of the complaint (Article 13); and secures the right to 
obtain redress and fair compensation (Article 14). 

13. In General Comment No. 2, the Committee against Torture emphasized that, under Article 
2 of CAT, a State Party violates the Convention where its authorities "know or have 
reasonable grounds to believe that acts of torture or ill-treatment are being committed by 
non-State officials or private actors and they fail to exercise due diligence to prevent, 
investigate, prosecute and punish" such officials or actors.30 Such inaction constitutes 
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complicity, consent, or acquiescence to the torture or ill-treatment.3 1  The Committee 
stated unequivocally that this principle applies to a State's failure to prevent and punish 
rape and other forms of gender-based violence.32 Thus, the United States' failure to 
prevent and punish military sexual assault clearly violates its obligations under CA T.3 3  

14. In General Comment No. 3, the Committee stated that Article 14 of CAT applies, without 
reservation or discrimination of any type, to any victim of torture or act of cruel, inhuman, 
or degrading treatment.34 Under Article 14, a State Party must provide redress to victims 
within its legal system, allowing them to pursue their enforceable right to fair and 
adequate compensation.3 5  In the current U.S. military justice system, the broad decision
making powers given to commanders in sexual assault cases too often prevent survivors' 
claims from being properly and impartially investigated and adjudicated in the military 
justice system. At the same time, the federal civilian courts have closed their doors to 
civil rights and personal injury claims based on sexual violence experienced during 
military service. Because of these barriers, the current U.S. military justice system does 
not ensure that survivors of military sexual violence have access to meaningful redress, as 
required by Article 14 of CAT. In addition, the disability compensation system 
discriminates against the many veterans who are disabled as a result of military sexual 
violence by subjecting them to a higher standard of evidence in order to qualify for 
benefits. 

15. The statements of other human rights bodies and experts lend strong support to the 
conclusion that the United States' failure to prevent and punish sexual violence in the 
military violates its obligations under CAT. The Committee on the Elimination of 
Discrimination against Women has identified rape and sexual violence as a form of 
torture, as have several UN Special Rapporteurs on Torture.36 Additionally, the UN 
Special Rapporteur on Violence Against Women recently expressed concern about the 
prevalence of sexual violence in the U.S. military and specifically highlighted the 
military's reporting barriers and failure to provide meaningful redress.37  Among other 
recommendations, she urged the United States to implement an effective no-tolerance 
policy for sexual violence, including by ensuring adequate investigation of all allegations 
by an independent authority, and allowing survivors to seek redress when the military 
violates their rights. 3 8  

III. PREVIOUS CONCLUDING OBSERVATIONS 

16. In its concluding observations during the United States' previous periodic review, the 
Committee against Torture recommended that the United States "adopt clear legal 
provisions to implement the principle of absolute prohibition of torture in its domestic law 
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without any possible derogation. (. . .) The State party should also ensure that 
perpetrators of acts of torture are prosecuted and punished appropriately. (. . .) The State 
party should promptly, thoroughly, and impartially, investigate any responsibility of 
senior military and civilian officials authorizing, acquiescing, or consenting, in any way, 
to acts of torture committed by their subordinates. "39  

17. Also related to the prevention of and responses to sexual violence in the U.S. military, the 
Committee noted that the U.S. "should ensure, in accordance with the Convention, that 
mechanisms to obtain full redress, compensation and rehabilitation are accessible to all 
victims of acts of torture or abuse, including sexual violence perpetrated by its 
officials."4

° Further, the Committee noted that the U.S. "should also ensure regular and 
independent monitoring of their [military personnel's] conduct."4 1  

IV. LIST OF ISSUES SUBMITTED BY THE COMMITTEE AND THE U.S. 
GOVERNMENT'S RESPONSE 

18. In its Periodic Report of 2013,42 the United States provided specific information on the 
implementation of Articles 1 to 16 of the Convention, including with regards to the 
previous recommendations of the Committee against Torture. Regarding an established 
system of redress for victims of torture generally, the United States reiterated that "all 
acts of torture are offenses under criminal law in the United States," and as such, they 
may be prosecuted at the federal and state levels.43 These acts include " ... rape, sodomy, 
or molestation; ... or a criminal violation of an individual's civil rights."44 Furthermore, 
the United States declared that U.S. law prohibits every U.S. official, regardless of 
location or time, from engaging in acts of torture or in cruel, inhuman, or degrading 
treatment or punishment.45 This is a general statement offered without condition or 
exception and, as such, applies to military personnel. Additionally, the U.S. noted that 
most, if not all, acts of torture perpetrated by State actors can be prosecuted as 
deprivations of U.S. constitutional rights under 18 U.S.C. 242.46 The U.S. believes that 
its existing law fully implements all its obligations, and thus also believes that its 
established system of redress for military sexual violence survivors is in compliance with 
Article 14 of CAT.47 

19. The U.S. report failed to mention the lack of redress that survivors of sexual violence in 
the military experience because federal and state judicial systems are out of reach for 
them and only the military judicial process is available. In response to the Committee's 
request for information on the implementation and effectiveness of mechanisms for 
victims of acts of torture, including sexual violence, to obtain redress, compensation, and 
rehabilitation, 48 the United States noted that there are multiple avenues of redress 
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available to victims through criminal prosecution and civil remedies.49 However, these 
remedies are out of reach for military service members, who are jurisdictionally barred 
from pursuing claims in federal or state court. 50 

20. Finally, the United States responded to the Committee's question on steps taken to 
prevent and punish violence and abuse of women by affirming its commitment to 
addressing violence against women and highlighting the third reauthorization of the 
Violence Against Women Act of 1994 (VA WA). 5 1  It also reported a decrease of 
incidents of sexual assault, rape, and intimate partner violence from 1994 to 2010.52 

However, the report did not provide disaggregation by population group so it is not clear 
whether the rates of sexual violence in the U.S. military have changed. Moreover, while 
the reauthorization of VA WA is an important step towards minimizing abuse against 
women in general, it fails to address military personnel as a population particularly 
vulnerable to acts of sexual violence. The continued prevalence of military sexual assault 
and the systemic barriers that exist to provide redress for survivors stand in sharp contrast 
to the United States' account of its progress in addressing violence against women in the 
civilian sector. 

V. RECOMMENDED QUESTIONS 

21. Given the widespread nature of sexual violence in the U.S. military and the U.S. 
Government's failure to enact and implement policies and legislation that fully address 
the shortcomings of the current military justice system, specifically regarding the 
partiality of command and barriers for survivors to seek redress: 

a) How does the U.S. justify that the prosecution rate of rape/sexual assault 
allegations is significantly lower in the military judicial system compared to the 
civilian judicial system? What steps is the U.S. taking to ensure that complaints 
are investigated adequately, and where appropriate, prosecuted and punished as 
provided by law, and to ensure that every survivor receives an adequate remedy? 

b) How will the U.S. ensure impartiality in its investigation, prosecution and 
adjudication of cases involving sexual violence in the U.S. military? What 
mechanisms for independent monitoring have been put in place to oversee the 
military's responses to sexual violence committed in its ranks? 

c) What efforts is the U.S. making to prevent, prohibit and punish retaliation against 
service members who report sexual conduct? What steps is the U.S. taking to 
ensure that victims are not harassed when relocated to new commanders? 

d) Why does the U.S. Department of Veterans Affairs continue to impose a different 
evidentiary standard for disability benefits for veterans who suffer from Post-
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Traumatic Stress Disorder based on military sexual trauma, as compared to other 
stressors? 

VI. SUGGESTED RECOMMENDATIONS 

22. Therefore, the U.S. should be urged to: 
1. undertake all necessary means to prevent sexual violence in the U.S. military and 

to ensure a safe working environment; 
11. adopt the same evidentiary standard for disability claims ansmg from Post

Traumatic Stress Disorder based on military sexual trauma as for other stressors; 
111. ensure impartial and effective investigation, prosecution, and redress of sexual 

violence allegations by removing the decision of how to dispose of complaints 
from the survivors' or perpetrators' chain of command; and 

1v. provide access to U.S. federal courts so that survivors of sexual assault may seek 
remedies when the military violates their rights guaranteed under CAT. 
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